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ACCOUNT. 

Ll. Account rendered; implied admission from silence.—Where an account 
is rendered by a creditor to a debtor, to which ne objection is made 
by the latter after having a reasonable opportunity to examine it; 
or Where the latter retained it an unreasonable length of time with- 
out objection, ordinarily his silence will be treated as an implied 
admission of the justness of the debt, the inference of its correct- 
ness being more or less strong according to the circumstances of 
the particular case. Hirschfelder, Adi’r, vr. Lery & Co., 351. 

2. Statement of account ; when allowed to go to the jury.—In an action 
on an account, Where it is shown, that the creditor had rendered to 
the debtor a statement of the account, which was a correct copy 
from the creditor’s books, and to which the debtor made no objec- 
tion, it is competent for a witness, who has knowledge of the fact, 
to testify that a statement of an account, purporting to be owing 
from the debtor to the creditor, shown him on the trial, is a correct 
statement from the creditor’s books. In such case, the statement 
is a memorandum of the facts contained in the statement rendered 
the debtor; and though not technically evidence, it may go to the 
jury as a memorandum of facts in evidence before them, to aid 
their memory as to the testimony of witnesses. Jb. 357. 

3. Account rendered; notice to produce not required.—A statement of 
an account sent by a creditor to a debtor is not regarded as an in- 
strument of writing, requiring notice to be given the debtor to 
produce it, before oral testimony as to its contents can be received. 
Ib. 351. 


ACKNOWLEDGMENT. 


See DEEDs. 
ACTION. 


1. Mortgage of unplanted crop; what action will support.—A mortgage 
of unplanted crop conveys an equitable tithe which will support an 
action on the case, or assumpsi?, but not detinue, trespass or tro- 
ver. Collier & Sonv. Faulk & Martin, 58 ; Wilkinson v. Ketler, 435. 

2. Against partnership; its nature.—An action against a partnership 
by its firm name is in the nature of a proceeding jn rem, rather than 
in personam. Yarborough & Co. v. Bush & Co., 170. 

3. When breach of contract by the seller of personal property will pre- 
vent a recovery based on a forfeiture. —Where the plaintiff in an ac- 
tion for the recovery of chattels in specie, consisting of a steam saw 
and grist mill and appurtenances, claims under a forfeiture con- 
tained in a contract a sale made by him, as seller, with the defend- 
ants, as purchasers, and based on a default in payment of part of 
the purchase-money, and it is shown that, in violation of a clause 
in the contract, he failed to furnish the purchasers with certain 
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ACTION—Continued. 


timber privileges, he can not recover. Hill v. Townsend & Eu- 
hanks, 286. 

4. Remedy against tenant holding over.—Where a tenant for years holds 
over, and the landlord elects to treat him as tenant, an action for 
use and occupation arising from an implied asswmpsit, will lie; or, 
it seems, the landlord may bring an action on the case for special 
damages. Wolffe i v . Wolff & Bro., 549 


ADMINISTATOR AD LITEM. 


Appointment of prior to statute roid. —The appointment of an admin- 
istrator ad litem prior to the statute authorizing it, Was nugatory, 
and conferred no power or authority on the party appointed. Me- 
Call v. McCurdy, 69 


ADVANCES TO MAKE CROP. 

1. Crop-lien note operates a lien only for the amount expressed therein. 
A crop-lien note, executed in accordance with the requirements of 
the statute, for an amount expressly named therein, but containing 
also a stipulation, that it shall stand as security for any additional 
advances over and above such amount, can not operate a valid 
security for such additional advances, but only for the amount ex- 
pressly named in the note. Collier & Son v. Faulk & Martin, 58. 

Lien for advances ; when statute not complied with.—The written note 
or obligation required by the statute to be executed for advances 
(Code of 1876, § 3286), is vitiated as a statutory crop lien, by in- 
cluding therein, knowingly and intentionally, a debt which was 
contracted for a separate and distinet purpose, and which consti- 
tutes a material portion of the consideration. (Stone, J., dissent- 
ing). Comer v. Daniel, 434. 

See LANDLORD AND TENANT. 
ADVERSE POSSESSION. 


1. Possession by mortgagor or his alienee against mortgagee ; when not 
adverse.—As the mortgagor does not hold adverse ‘lv, but in subor- 
dination to the title of the mortgagee, the presumption is that an 
alienee of the mortgagor holds in the same right, and asserts no 
higher, or independent title. If, therefore, such transaction be 
leit to its own legal intendments, the presumption is, that the 
alienee, like his vendor, holds in recognition of, and subordin: ition 
to the prior and paramount title of the mortgagee. The State ev. 
Conner, 212. 

2. Same; when it becomes adverse.—To convert such possession into an 
adverse holding, there must be a renunciation or disclaimer of the 
mortgagee’s right, and such renunciation or disclaimer must be 
traced to his knowledge. Ih. 212. 

3. Vendor and rendee ; character of vendee’s possession under bond Sor 
title.—The rule is different, however, when lands are sold, or con- 
tracted to be sold, by executory agreement, and no title is made 
to the purchaser. In such case, if the purchaser be in possession, 
he holds, and can hold only as a tenant at sufferance to the ven- 
dor, and may be evicted at his will and pleasure. Jb. 2/2. 

4. Same ; possession of vendee independent and adverse.—One who ac- 
quires possession under a conveyance from an executory purchaser, 
in fact acquires no title whatever, but takes the possession under 
title simply colorable. Such possession, however, not being in 
subordination to the true title, but in disregard of it, is independ- 
ent and adverse, and, if permitted to continue for ten years, will 
ripen into a title which will defeat or maintain an action of eject- 
ment. Jb. 212. 
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Defense of not dependent on a bona fide purchase.—The defense of 
adverse possession does not depend on sufficiency of title. It 
does not rest on any documentary title whatever, but impliedly 
concedes that the possession had its inception, not in right, but in 
wrong. Ih. 212. 

Same.—The gist of such defense is, that the defendant and those 
under whom he claims have held continuous adverse, or independ- 
ent possession for ten years next before the suit was brought. 
Fb. 212. 

7. What does not constitute.—The mere possession of land will not con- 
stitute adverse possession, as the law presumes, in the absence of 
proof to the contrary, that every one in possession of land holds 
under the true or re al owner. Alerander v. Wheeler, 332. 

8. Burden of proof.—Adverse possession is a fact which must he proved, 
and the burden of proof is always cast upon him who interposes, 
and relies on it as a defense. Jb. 332. 

9. What ¢s.—But an actual occupancy and substantial enclosure of 
land by a defendant, or by those under whom he derives title, or 
possession, accompanied by acts of ownership inconsistent with 
the ownership of another, is presumptively adverse possession, 
but is liable to be rebutted by proof to the contrary. Jb. 332. 

10. When demand for possession, or notice to quit dispensed with.—Where 
one in possession of land, either as tenant, or under an executory 
contract of purchase, repudiates his contract by an assertion of 
hostile possession, this is such a wrongful act as determines his 
prior relationship, and dispenses with a demand for the possession 
by the plaintiff, or a notice from him to the tenant to quit. Jb. 





When it exists.—If two proprietors of adjoining lands agree upon a 
dividing line between them, and erect a fence thereon, each oceu- 
pying up to the fence, their possession is presumed to be adverse 
to each other, and, if continued for the length of time prescribed 
by the statute of limitations, it will ripen into a perfect. title. 

b. 332. 

12. Same.—In such case, however, the intention with which possession 
is taken and held, must always constitute an essential considera- 
tion; and hence, if a partition fence be extended by any one of two 
adjacent owne rs, soas to embrace within his enc ‘losure a portion 
of his neighbor’s land through mere inadvertence, or ignorance of 
the location of the real line, or for purposes of convenience, and 
With no intention to claim the part of his neighbor’s land so en- 
closed, but intending merely to claim adverse ‘ly only to the real 
or true boundary line, wherever it might be, such possession is 
not adverse to the owner. Jb. 332. 

13. Same.—But the rule is different, where the fence is believed to 
be the true line, and the claim of ownership is up to the fence as 
located, although the established boundary line is erroneous, and 
the claim of title is the result of the mistake. In such case there 
isa clear intention to claim to the fence as the true line, and the 
possession does not originate in an admitted possibility of mistake. 
Tb. 332. 

14. When possession at first permissive, what necessary to constitute. 
Where the entry upon land is merely permissive, being allowed 
under a mere license from the true owner as matter of favor, pos- 
session ‘under it can become adverse only by clear, positive, open 
and continuous assertion of title, hostile to the true owner, and 
actually or constructively brought to his knowledge. Jhb. 332. 

15. Same.—Hence, if there be parol exchange of lands for purposes of 
mutual tenancy, the presumption is that the possession is not ad- 
verse, but permissive; but even in such case, if the proof show a 
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hostile claim of title by either of the occupants, possession for ten 
years under such claim may mature into a good title. Jhb. 332 

15. Fraudulent deed ; when it will not uphold claim of adverse possession. 
Where a debtor executed a deed to lands for the purpose of placing 
the title beyond the reach of his creditors, and of creating a secret 
trust for his own benefit, he continuing in fact the real owner, and 
enjoying the use, products and profits of the estate, and the grantee 
never having been in possession of, and never having exercised or 
claimed any dominion or ownership over, the lands conveyed, the 
grantee is not, under such deed, clothed with any ownership or 
asserted right, which will uphold a claim of adverse possession 
against a creditor of the grantor, seeking to subject the lands con- 
veyed by the deed to the payment of his debt. Jones r. Wilson, 
Adm’r, 400. 

16. When fraudulent deed will not support a plea of. —Hostility to the 

@ title of the true owner is an essential element of adverse posses- 

sion, and a possession can not be adverse, which in any contin- 
geney is intended to be in subservience and subordination to the 
true title. Williams v. Higgins, a17. 

17. Seme.—Although the grantor in a deed made to hinder, delay or 
defraud his — remained in the actual and continuous pos- 
session of the lands conveyed, taking the rents and profits ; | vet, 


bei ‘ing inte nded to be in pe ation to it, if the grantor’ sc ‘red- 
itors should seek to reach and subject the lands, it can not be ad- 
verse. Ih. 517. 


AFFIDAVIT. 


See ATTACHMENT. 


AGENCY. 

a Future coutracts . when advances made therefor by hroker recove rahbk 

In the absence of a statute pronouncing future contracts, which 
are mere Wagers, illegal and void, the general rule is that where a 
party makes such contracts through a broker, for a commission only, 
which is payable in any event, whether loss or gain result to the 
principal, such broker having no interest in the contracts, the 
principal is bound to reimburse the broker for advances made for 
him, it he subsequently execute his note or bill therefor, or make 
an express promise to pay them, or if, with full knowledge of the 
facts and without objec tion, he permits the transaction to proceed. 
Haw le 4 v. Bibh, $2. 
‘ontracts founded on a loan or advance of money to bet or stake as a 
wager ; their validity.—If a party employ a broker to make for him 
contracts for the future delivery of cotton, and gives to such broker 
his acceptance of a bill of exchange to be discounted and used in 
making such contracts; and if at the time it was his purpose, as 
was known to the broker, neither to actually buy nor sell cotton, 
nor to receive or to deliver it, but simply to stake margins to cover 
differences in price, and, on final settlement, merely to receive or 
pay the difference between the contract price and the market price 
at the time fixed by the contract for delivery,—the consideration of 
the bill of exchange would represent a loan or advance of money 
to bet or stake as a wager on the future price of cotton; and if the 
contract further contemplates that the money is to be advanced 
and loaned in this State, upon transactions to be made here, the 
bill of exchange would fall within the interdiction of the statute, 
and would be void in the hands of an innocent holder for value. 
Th. 52. 
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» 


3. Attachment sued out by agent; for what damages the principal liable. 
Where an attachment was sued out by an agent, and it is neither 
shown that he was thereunto authorized or instructed, nor that the 
principal ever repudiated the suit, this subjected the principal to 
actual damages, if no cause existed for suing out the process; but 
he is not responsible for the malice, vexatious conduct, or wanton- 
ness of the agent, unless he caused, or participated in such evil 
motive or conduct. Pollock & Co. +. Gantt, 373. 

4. Agent; authority to sell does not include authority to sell on credit.—It 
is a principle well settled in the law of agency, that an authority 
given an agent fo se//, does not carry with it an authority to sell on 
credit, but for cash only, unless such be the usage of trade. Burks 
r. Hubbard, 379. 

5. Special agent; no authority to pay his own debts with property of prin- 
cipal.—A special agent clothed with authority to sell property 
placed in his possession, can not do so by disposing of such prop- 
erty in payment of his own debt. A valid exercise of his author- 
ity requires that the transaction should be one for the benefit of the 
principal and not of the agent—a sale proper and not a mere barter. 
Th. 3r9, 

6. Same; parties dealing with bound to ascertain extent of authority. 
Any one dealing with such special agent is bound, at his own peril, 
to ascertain the extent of his authority. Jb. 379. 

Onuns on party claiming by purchase from agent to show authority, 
Where personal property covered by mortgage is traced into the 
possession of a party who had constructive notice of the mortgage, 
and he seeks to defend his possession by showing that it was right- 
ful, the burden rests upon him to prove his defense. And if he 
seeks to do this, by showing a purchase of the property from the 
mortgagor acting as the agent of the mortgagee, he must show that 
the mortgagor, as such agent, had authority to sell, and that, in 
making the sale, the authority conferred upon him by the mort- 
gagee was strictly followed; and that, if such authority was re- 
stricted to a sale for cash, cash was in fact paid for the property. 
Ib. 379. 

8. Agent’s authority to sell ; repudiation of, by principal.—In an action 

of trover brought by a mortgagee against a party who claims to 

have purchased from the mortgagor as the agent of the mortgagee, 
it is competent for the plaintiff to show a prompt repudiation of the 
mortgagor's alleged authority to sell, and the absence of such ae- 
quiesence as might have been construed into a ratification of the 
sale. And for this purpose, the debt secured by the mortgage be- 
ing for rent and advances due from the mortgagor, as tenant, to the 
mortgagee, as landlord, the fact, that the latter had sued out an at- 
tachment against the former for the recovery of such rent and ad- 
vances, is relevant, and the writ of attachment is admissible in 
evidence for the sole purpose of showing this fact. Jb. 379, 


~I 


See Arrorney at Law. 
AMBIGUITY. 


1. Patent ambiguity ; what is.—When a contract or conveyance, on its 
face, or aided by judicial knowledge, equally describes two or more 
persons, or things, this is a patent ambiguity, or ambiguity apparent. 
In such case, the rule is clear, from which this court will not de- 
part, that parol proof of what was intended by the contracting 
parties, will not be received. Chambers v. Ringstaff, 140. 

2. Latent ambiguity; what is, and how explained.—A latent ambiguity 
exists, when, on the face of the paper, no douft or uncertainty ex- 
ists; but by proof al/iunde, the language is shown to be alike ap- 
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AMBIGUITY —Continued. 


plicable to two or more persons or things. When this is the case, 
the uncertainty or ambiguity may be explained or cleared up by 
the same character of proof as that, by which it is made to appear. 
Th. 140. 

Ambiguity belonging to an intermediate class.—There is also an am- 
biguity recognized in cases involving principles, which are searcely 
referable to either latent or patent ambiguities. It arises when, on 
mere inspection, there does not appear to be any uncertainty or 
ambiguity, and frequently grows out of a carelss use of language, 
and it sometimes results from the many shades of meaning that 
usage and provincial habit accord to the same word or expression. 
Out of this has grown a seeming modification of the old rule as to 
patent ambiguity, which has been characterized as an interme- 
diate class of cases, partakiug of the nature of both latent and 
patent ambiguities. In such case, parol evidence may be admitted 


@ to show the circumstances under which the contract was made, 


and the subject-matter to which the parties referred. Jb. 140. 


AMENDMENT. 


1. 


° 


3. 


4. 


5. 


Amendments to bills ; rule prior to the statate.—Prior to the statute 
(Code of 1876, § 3790), the allowance of amendments to bills in eq- 
uity, asa general rule, was not a matter of right, but rested largely 
in the discretion of the court. They were allowed only when the 
bill was found defective in proper parties, in its prayer for relief, or 
in the omission or mistake of some fact or circumstance connected 
with the substance of the case, but not forming the substance itself. 
Noamendment was allowed, which was repugnant to, or inconsistent 
with the purposes and objects of the original bill, or which pre- 
sented a new case. Rapier v. Gulf City Paper Co. 476. 

Amendments to bills under the statute.—While the statute converts 
the allowance of amendments to bills from matter of discretion in 
the court, into a matter of right in the party, if the right is claimed 
at any time before final decree, such right is not without limit. 
The complainant can not by amendment make an entire change ot 
arties, introduce a new cause of action, or vary the statement of 
facts on which the equity of the bill may depend, so that there 
would be an essential change in the character of the relief to which 
he would be entitled. Jhb. 476. 

Amendment to bill; when not allowable.—To a bill in equity filed by 
one who, as assignee or purchaser, claimed the equity of redemp- 
tion in real estate conveyed by mortgage, and, as such, sought to 
redeem, an amendment is not allowable, in which the complainant, 
setting up no right to the property, no title or claim to the equity 
of redemption, but admitting such equity to be in the mortgagor, 
seeks, as a mere judgment creditor, to be let in to redeem, and 
that the mortgaged property may be subjected to sale for the 
satisfaction of his judgment. Such an amendment is a radical de- 
parture from the case made by the original bill, in that a new and 
different right is thereby preferred, and the relief thereby sought 
is essentially different in character from the relief which could have 
been obtained on the original bill. Jb. 476. 

Same ; under Code, bill amendable to cure variance, if claimed before 
decree.—This court inclines to the opinion that, under the present 
statute authorizing amendments (Code, § 37%), unlike the practice 
which formerly prevailed, a variance between the allegations and 
— may be cured by amendment, but the right to amend must 
ve claimed in the court below before final decree dismissing the 
bill. Winter v. Merrick & Son, 86. 

Right to amend must be claimed in lower court.—The right of amend- 
ment is a privilege which must be claimed in opportune time in the 

















INDEX. 613 


AMENDMENT—Continued. 


lower court, and can not be raised in this court for the first time. 
Mohon v. Tatum, 466; Kingsbury v. Milner, 502. 

6. When opportunity to amend must be afforded in lower court.—But this 
rule is confined to cases in which the complainant had an opportunity 
to claim the right; and hence, a decree rendered in vacation on de- 
murrer, dismissing the bill, without first affording the complainant 
an opportunity to amend, is erroneous, and, on appeal, this court 
will reverse the decree and remand the cause, that the appellant 
may amend his bill, if he so elect. Aingsbury v. Milner, 502. 

7. When court need not tender an opportunity to amend.—Where there is 
a demurrer, or motion to dismiss for misjoinder or non-joinder of 
parties plaintiff, it is not required that the court should expressly 
tender an opportunity to amend. Mohou v. Tatum, 466. 

8. Amendment; when new and distinet libel can be introduced by.— 
Where, in an action for libel, the libel set out and declared on, in the 
original complaint, relates only to the so/rency of the plaintiff, and 
in that respect only touches his character as a merchant, an amend- 
ment may be allowed under the statute, introducing another and 
distinct libel, written and published at a different time from the 
one described and declared on in the original complaint, and touch- 
ing the integrity aud the pe rsonal conduct of the plaintiff, without 
assailing or questioning his solvency. By such amendment the 
form of action is not changed, and a cause of action entirely new is 
not introduced. Mohr vr. Lemle, 180. 

9. Statute of limitations ; its operation touching amendments.—While 
new mitter, forming an independent cause of action, which was 
not before the subject of pending suit, and of contestation between 
the parties, may be introduced by an amendment; yet, such 
amendment can not have relation to the commencement of the suit, 
so as to avoid the bar of the statute of limitations, if the statute 
would operate a bar to a new suit commenced for the cause of ac- 
tion thereby introduced, at the time of making the amendment. 
If at the time of the introduction of such new matter, the statute 
has operated a bar to it, the defendant may insist upon the benefit 
of the statute, and to him it is as available, as if the amendment 
were a new and independent suit. Jb. 180. 

10. Same ; amendment causing misjoinder may be stricken from the Jile. 
An amendment to a complaint containing counts in case and tro- 
ver, by which it is is proposed to add the common counts in as- 
sumpsit, would cause a misjoinder; and while in such case the 
better practice is to put the defendant to his demurrer, as the de- 
murrer would necessarily be sustained to the entire complaint, 
striking the amendment from the file is at most error without in- 
jury. Wilson v. Stewart, 302. 


APPEAL. 

See Error anp APPEAL. 
ARREST. 

See Crimixnat Law. 


ASSAULT AND BATTERY. 
See CrimMINAL Law. 


ASSIGNMENT. 


1. Assignment of rendor’s lien.—A vendor's lien for unpaid purchase- 
money, is, in its very nature, assignable ; and as an incident to the 
debt, it passes with an unqualified assignment or transfer of the 
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note or other evidence of debt given for the purchase-money. 
Wilkinson v. May, 33. 


Same ; what constitutes.—Where a husband sold a tract of land and 


‘vaused the note given for an unpaid balance of the purchase-money 
to be made payable to his wife, which he delivered to her either as 
a gift, or as compensation for her relinquishment of dower in other 
lands which the husband had sold, an irrevocable appropriation or 
assignment of the unpaid purchase-money was thereby made, re- 
quiring no other act on the part of the husband to give it full ef- 
fect; and with such assignment of the purchase-money, the lien 
securing the same also passed. 7h. 33, 


ASSIGNMENT, GENERAL. 


1. 


” 


4. 


6.. 


Validity of prior to Code.—It was regarded as settled, that prior to 
the adoption of the Code, adebtor, though in failing circumstances, 
could convey the whole, or a part of his property by assignment 
or other form of conveyance operating as a security, to pay the 
whole or a part of his creditors in unequal proportions ; and the 
only qualification to this right and power was, that the uses must 
have been distinctly declared, and the property, in good faith and 
without the reservation of any benefit to the debtor, devote: to the 
payment of the prescribed debts. Danner & Co. vr. Brewer & Co., 191. 


Same under the Code.—Section 2126 of the Code of 1876 does not an- 


nul as fraudulent a general assignment creating preferences or pri- 
orities, but merely destroys, such preferences or priorities ; while 
the assignment is preserved, and enures to the benefit of all the 
grantor’s creditors equally. Jhb. 197, 

What operates as under the Code.—Whatever may be the form of 
the instrumen*, if it is a transfer of substantially all the debtor’s 
property which is subject to the payment of his debts, or, in its 
operation and effect, there is an appropriation of the property, for 
the security, or payment of one or more of his creditors to the ex- 
clusion of all others, or a preference to one or more of them is 
thereby given, and if the property is redeemable on payment of 
the debts, or a trust results, expressly or by implication, to the 
debtor of any surplus which may remain after the debts are satis- 
tied, the instrument falls within the statute, and thereby all pref- 
erences and priorities appointed by the instrument are annulled, 
and the assignment enures equally tothe benefit of all the debtor’s 
creditors. Ih. 191, 

When tro or more instruments construed as.—While a conveyance or 
transfer of a part of the debtor’s property for the security of debts, 
is a partial, nota general assigninent, and, therefore, not within 
the operation of the statute; vet, if, when the partial assignment 
is executed, other and successive transfers or conveyances are con- 
templated, covering all the debtor’s property, the several instru- 
ment, when executed, will be taken together, and will forma gen- 
eral assignment, upon which the the statute will operate. Jb. 197. 


An absolute sale does not operate as.—A sale, absolute, unconditional, 


and free from all reservation, in payment of antecedent debts, is 
not a general assigument, and is not affected by the provisions of 
section 2126 of the Code of 1876. Th. 197, 

When mortgage executed to secure new debt construed as.—A mortgage 
executed by a debtor, ¢ nveying substantially all his property as 
security for pre-existing debts, which are extended contemporan- 
eously with the execution of the mortgage, and also for advances 
which the mortgagee stipulated in the mortgage to make to the 
mortgagor, and which were afterwards made in pursuance of such 
stipulation, is a general assignment under the Code, and the se- 
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curity thereby created enures equally to the benefit of all the then 
existing creditors of the mortgagor. Jb. 797. 

7. Rights of creditors thereunder not affected by subsequent acts of the 
parties.—The rights of creditors secured by an assignment attach 
at the time of its execution, and can not be divested or affected by 
any subsequent acts of the assignee and assignor, had and done 
Without notice to them, and without their assent. 

8. Same.—When a mortgage with power of sale is executed by a debt- 
or to secure one of his creditors, conveying substantially all his 
property, and thereby becoming a general assignment under the 
Code, and after the law-day, and upon default in the payment of the 
debt secured, the mortgagee, without executing the power of sale, 
enters into a new contract with the mortgagor, by which he be- 
comes the purchaser of the mortgaged property, and the same is 
conveyed to him,—suech contract: of purchase and conveyance can 
not affect the rights of other creditors of the mortgagor, who un- 
der the provisions of the Code, are entitled equally with the mort- 
gagor, to the sceurity afforded by the mortgage. 

9. When creditors are secured by general assiqnment.—A mortgage which 
becomes a general assignment urder the influence of the Code, en- 
ures only to the benefit of creditors whose claims or demands were 
in existence at the time of its execution; and their rights can not 
be diminished by a claim of participation preferred by subsequent 
creditors. Ih. 191. 

10. Effect of on mortgage of lands in Mississippi.—Under the presump- 
tion that the common law prevails in Mississippi, a mortgage, exe- 
cuted by a debtor in this State to secure one of his creditors, and 
conveying substantially all his property, including lands in Missis- 
sippi, as to such lands, does not operate as a general assignment. 
Th. 191, 

ey: Simple contract creditors may assail under section 2126 of Code.—Un- 
der section 2126 of Code, simple contract creditors have the right 
toassail, by bill in equity, an instrument operating as a general 
assignment for the purpose of obtaining benefits of its provisions. 
Bromberg Bros, v. Heyer Bros., 22. 


ATTACHMENT. 


1. Attachment hy landlord tor rent or advances ; what affidavit must 
show.—The attdavit for an attachment by the landlord against his 
tenant for rent or advances, must state, (1) that the plaintiff is the 
landlord, and that the defendant is his tenant; (2) that there is, or 
will be due ta the landlord from the tenant a debt or demand for a 
specified amount, for rent for the current year, or for advances, 
ete., one or both, and (3) that one of the grounds for attachment 
in such cases exists. These are jurisdictional averments, which 
the atlidavit must contain; and failing in either of them, it is not 
amendable. Fifzsimmons v. Howard, 590. 

2. Same; when may be abated on plea for insufficiency of affidavit.—An 
affidavit for an attachment by a landlord against his tenant for rent 
or advances, is fatally defective, when it fails to set forth the rela- 
tion of landlord and tenant, either directly or by implication, and 
fails to aver a demand for the rent after the maturity of the debt; 
and an attachment issued thereon may be abated on plea. 
Th. 590. 

3. Same; when plea in abatement sufficient on demurrer.—A_ plea in 

* abatement to an attachment which sets forth several defects in the 
affidavit, some of which are of substance, and others not, is not 
obnoxious to the rule, which requires that a plea in abatement 
shall be confined to a single matter of defense. Such defects do 
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not constitute two defenses, but merely two grounds supporting 
one defense. Jb, 590. 


4. Rule to show cause why it should not be dissolred.—An attachment 


10. 


11. 


12. 


having been issued on a cause of action, for which the issue of the 
yrocess is not authorized by law, the mode of reaching the irregu- 
locity is by a rule for the “plaintiff to show cause why the attach- 
ment should not be dissolved; and on the hearing of the rule the 
court should receive evidence showing the real nature and charac- 
ter of the demand sought to be enforced, in support, or for the dis- 
charge of the rule. Rich v. Thornton, 473. 

When order dissolving may be set aside—It is not irregular for a court 
to set aside during the term a judgment rendered by it, dissolving 
an attachment and dismissing the suit, without notice to the de- 
fendant; as it ean not be assumed that the want of notice wag 
prejudicial to him, the court having the authority to set aside such 
judgment despite any objections he could make. Jb. 473. 

Refusal to quash not revisable.—The refusal of the lower court to 
quash an attachment for defect in affidavit, is not revisable on ap- 
pea ul. Ib. 473. 

When notary public may issue.—Notaries public appointed to have 
and exercise the jurisdiction of a justice of the peace, can issue 
attachments returnable before themselves, to enforce the collection 
of debts, not exceeding in amount one hundred dollars. Griffin v. 
Appleby, 409. 

Motion to quash attachment.—A motion to quash an athdavit for de- 

fects apparent on the face of it, or a motion to quash a writ of at- 
tachment for similar defects, if made within the time prescribed 
for filing pleas in abatement, is addressed to the sound discretion 
of the court and may be entertained acc ‘ordingly ; or it may be re- 
fuse, and the party making the motion, put to his plea; as the 
court may elect. Bushin v. Ware, 279. 

When affidavit by landlord for attachment defectire.— An attidavit by 
a landlord for the purpose of obtaining an attac hme ‘nt for rent and 
advances, which states, as a ground for attachment, that he ‘‘ has 
good cause to believe said tenants are about to remove from the 
premises, or otherwise dispose of the crop W ithout paying the 
amount which will be due for rent and advances,”’ is fatally de- 
fective in failing to aver, that the contemplated removal of the 

crops from the premises of the landlord was without his consent ; 

nl a motion to quash the attachment issued thereon, made at the 
first term at which it could have been made, was properly allowed. 
Tb. 279 
Section 3606 of the Code construed.—Section 3606 of the Code of 1876 
requiring suits before justic es of the peace to be brought in the 
precinct of the detendant’s permanent residence, or in the precinet 
in which the debt was created, or in which the cause of action 
arose, is confined in its operation to suits commenced by summons, 
and hag no reference to suits by attachment of goods, which are 

in their nature proceedings in rem. Atkinson v. Wi iggins, 190, 

Plea of former recovery; when sufficient.—A plea of former recovery - 
is good in bar of an action, commenced by a:tachment in the circuit 
court by a landlord against his tenant, for the recovery of rent, ex- 
ceeding in amount the jurisdiction of a justice of the peace, which 
avers that after the commencement of the suit the plaintiff brought 
- action before a justice of the peace to recover $100 for the iden- 

‘al cause of action ; that the plaintiff and defendant both appeared 
ice the justice, and thereupon judgment was rendered in said 
suit before him for the sum of $100 and costs, and that the judg- 
ment was still of full force and vigor. Davis v. Bedsole 362. 

Same.—The former recovery thus pleaded is not affected by the fact 
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that the attachment before the justice was sued out after the com- 
mencement of the suit in which the plea was filed. Ib. 362. 


ATTACHMENT BOND, : 


1. 


ad 


Y 


10 


Its approval by the clerk. —It is not necessary in an action on an at- 
tachment bond, for the plaintiff to aver that the bond had been ap- 
proved by the clerk who issued the writ, as the obligors on the 
bond would be liable, if the bond was actually executed and deliv- 
ered to the clerk, and by him received and filed, before he issued 
the process. Dothard v. Sheid, 135, 

Suit on attachment bond; sufficiency of complaint.—Nor is it necessa- 
ry in such action to aver, ipsis verbis, that the attachment was sued 
out without cause, as this is implied from the averment that the 
attachment was wrongfully sued out. Jb. 135. 

Same.—Nor is it necessary in such action to aver that the attach- 
ment was levied on the plaintiff’s property, as that is matter of ev- 
idence merely to establish the guo modo, and the quantum of dam- 
ages. Ih. 135. 

Same; assignment of breaches; what suficient.—In an action on an at- 
tachment bond the breaches assigned were, Ist, that the attach- 
ment was wrongfully sued out; 2d, that it was vexatiously sued 
out; 3d, that it was maliciously sued out; 4th, that it was wrong- 
fully and vexatiously sued out, and Sth, that it was wrongfully, 
vexatiously and maliciously sued out,—/e/d that the assignments of 
breaches were insufficient. Jb. 135, 

Same; sufficiency of complaint. —A complaint in such action, which 
is in substantial compliance with the form prescribed in the Code 
for suits on bonds with conditions (Code of 1876, § 3009, Form 12) 
is sufficient; but under such complaint, in the absence of specific 
averments claiming special damages, only general damages, or 
such as result necessarily and by implication of law from. the is- 
suance of the attachment, can be recovered. Ib, 135. 

Same ; counsel fees ; when recoverable.—In an action on an attach- 
ment bond, whether brought for the recovery of the actual dam- 
ages sustained, or for the recovery of vindictive or exemplary dam- 
ages, reasonable and necessary counsel fees incurred in detending 
the attachment suit, or in prosecuting or defending an appeal from 
the judgment rendered in that suit to this court, may be recovered. 
Th. 135, 

Same; must be specifically averred.—Such fees, however, while the 
proximate result of the wrongful suing out of the attachment, are 
not such damages as necessarily result therefrom, or as are implied 
by law; and hence, they can not be recovered, unless they are spe- 
cifically claimed in the complaint. Jb. 135, 

In suit on; record in attachment suit competent evidence.—In an ac- 
tion on attachment bond the record of the attachment suit is ad- 
missible in evidence on behalf of the plaintiff. Jb. 134. 

In suit on; what competent evidence.—Where one of the assignments 
of the breaches of the condition of the bond in a suit thereon, is 
that the attachment was vexatiously and maliciously sued out, it 
is competent for the plaintiff to prove, that after the writ was sued 
out, the defendant, at whose suit it was issued, told the plaintiff 
that he had more money to spend on the law-suit than the plain- 
tiffhad. Jb. 135, 

Action on attachment bond ; what damages are too remote.—In an ac- 
tion on an attachment bond, in which the only averment of special 
damage is, that ‘‘ the plaintiff was engaged in the mercantile busi- 
ness, and had a good reputation, credit, business, and good cus- 
tomers; and that by, and in consequence of the levy of said at- 
tachment on his property and effects, his business, reputation and 
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credit have been destroved and lost, and his customers have with- 
drawn, to the loss and special damage of the plaintiff,”’ ete., it is 
not competent for the plaintiff to show, that at the time of, and 
prior to the levy he was making advances to timber-men and 
others, and that thereby he had become interested in the handling 
of timber and crops, and that his mercantile business being stop- 
ped, he lost these advantages, and lost his advances and the ship- 
ment of his timber. Such matters are inadmissible, because there 
is no averment in the complaint authorizing them, and on the 
further ground, that if there had been such an averment, the 
damages claimed on — thereof, are speculative and too re- 
mote. Pollock & Co. r. Gantt, 373. 

ll. Attachment sued out roe agent ; for what damages the principal liable. 
Where an attachment Was sted out by an agent, and it is neither 
shown that he was thereunto authorized or instructed, nor that 
the principal ever repudiated the suit, this subjected the principal 
to actual damages, if no cause existed for suing out the process ; 
but he is not responsible for the malice, vexatious conduct, or 
wantonness of the agent, unless he caused, or participated in such 
evil motive or conduct. [b, 378 

12. When prior attachinents admissible on trial of actton on attae himent 
bond.—It is competent for a defendant to prove, for the purpose of 
affecting the recovery of exemplary or vindictive damages, that 
prior to the issuance of his attachment, his agent by whom it was 
sued out, had notice that other creditors of the plaintiff had, on 
that day, obtained attachments against him on the same ground as 
that alleged in defendant's attachment. But such testimony can 
not affect the actual damages which the plaintiff is entitled to re- 
cover. Ih. 3723. 

13. Attachment : when wrongfully sued out.—No matter how well found- 
ed the belief of the attaching creditor, that a statutory ground ex- 
ists for suing out the attachment, if he be mistaken or misinform- 
ed, and no ground in fact exist therefor, then the attachment is 
wrongful, and there may be a recovery of the actual damages sus- 
tained, which is measured by the actual i injury which the issue and 
levy of the attachment occasioned. hb. 373. 

14. General rules for the reeore: “y of damage — meaty the general rules 
for the recovery of damages are the following: (1). They must be 
the natural and proximate consequence of the Bits done, not the 
remote or accidental result; (2) special damages can be recovered 
only when they are not too remote, and are specially declared on 
and claimed in the comp! aint; and (3) what are termed specula- 
tive damages—that is, possible or even probable profits that, it is 
claimed, could have been realized, but for the tortious act or breach 
of contract charged against the defendant—are too remote and can 
not be recovered. Ib. 373. 


ATTORNEY AT LAW. 


1. Lien of attorney does not extend to lands which have been subject of 
suit.—A solicitor who has successfully prosecuted a suit in equity 
to establish the title of his client to real estate, has no lien on such 
real es ate, or his fees. Hinson v. Gamble, 65 Ala. 605, cited and 
approved. MeCullough rv. Flournoy, 189. 

2. The extent of his authority. niadite attorney at law is: a spec ial agent, 
limited in duty and authority to the vigilant prosecution or defense 
of the rights of his client. ~ His authority to enter into bargains 
or contracts binding on his client, unless expressly conferred, is 
confined within the limits of that professional action which may 
be necessary for the conduct of the proceedings in the course of 
pending suits, and of direction to ministerial officers in the issue, 
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levy and return of executions on judgments which he may have 
obtained. Robinson v. Murphy, 543. 

3. Same; can not accept in satisfaction of judgment less than is due. 
An attorney at law, by virtue of his general retainer, has no au- 
thority to accept in satisfaction of a judgment which he has obtained 
for a client, a less sum than is actually due, or for such sum, to 
transter the judgment. Either transaction would be in excess of 
his authority and would not bind the client, Jhb. 543. 

4. Same; one dealing with, must ascertain extent of authority. —All who 
deal with an attorney or other agent, must ascertain the extent of 
his authority; and if they do not inquire, they can claim no pro- 
tection, because they indulged suppositions or conjectures, reason- 
able or unresonable, that the agent had the authority he was ex- 
ercising. Ib. 5403. 


See ATTACHMENT Bonn, 6, 7. 
AUDITOR. 
1. Has no authority to waire payment of interest due from tax collector. 
The auditor, in making a settlement with a tax collector, has no 
authority to waive payment of any interest which the collector 


may owe the State, or to release him from liability therefor. The 
State v. Lott, 147. 
BANKRUPTCY. 

1. Right of assiguee, prior to adoption of Revised Statutes, to bring suit 
in State courts.—Prior to the adoption of the Revised Statutes of 
the United States, the chancery courts of this State had jurisdic- 
tion to entertain a bill filed by an assignee in bankruptcy, to assail 
and set aside transfers of property made by the bankrupt in fraud 
of the rights of his creditors, or in fraud of the assignee as their 
trustee, or fiduciary representative. Pollock & Co. vr. Hill, As- 
signee, O15, 

2. Same; when jurisdiction of Federal courts exclusire.-—sinee the 

adoption of the Revised Statutes, June 22d, 1874, and the act 
amendatory of the bankrupt act of 1867, approved on same day, 
the jurisdiction of the Federal courts has been exclusive as to all 
actions instituted by an assignee in bankruptcy for the recovery or 
collection of the assets of the bankrupt, except in cases coming 
within the influence of the exception created by the amendment. 

Th. 515. 

3d. Same; when State courts can take jurisdiction.—In such cases the 
State courts may take jurisdiction, under the exception created by 
the amendment, when the amount in controversy does not exceed 
five hundred dollars, and the Federal court in which the proceed- 
ings in bankruptey are pending, has authorized or directed the as- 
signee to sue in the State courts. Jb. 515. 


BILL OF EXCEPTIONS. 


1. When can not be altered or modified. —A bill of exceptions having 
been signed by the presiding judge, becomes a part of the record 
in the cause to which it appertains, and can not subsequently be 
changed by oral evidence, unless the proposed change or modifica- 
tion is made prior to adjournment, while the matter is jn fier’, or 
within the time agreed on by counsel in writing, authorizing such 
bill to be signed, pursuant to § 3113 of the Code of 1876. Posey v. 
Beale, 32. 

Proper practice in obtaining.—The proper practice for a party desir- 
ing a true bill of exceptions to pursue, is for him to prepare a cor- 


) 
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rect bill, in which the point or decision sought to be reviewed and 
the facts of the case are truly stated, and to tender it, within the 
proper time, to the presiding judge for his signature, requesting 
him to sign or refuse to sign it as prepared. If he fail or refuse, an 
application can then be made to this court to establish the bill of 
exceptions upon such evidence as may be deemed satisfactory. 
Th. 32. 


3. Its office and what it should contain.—The object of a bill of excep- 


4. 


tions is to make the record speak what would not otherwise ap- 
pear, touching any ‘‘ charge, opinion or decision ’’ of the court in 
which the court is supposed to have erred, to the prejudice of the 
party complaining; but it should not contain the process, plead- 
ings or judgment of the court, as these are parts of every record 
and do not otherwise appear. The bill should also be signed by 
the presiding judge in such manner as to show that it was intend- 
ed as a bill of exceptions. Weems r. Weems, 104. 

What is not a bill of exceptions.—Where the caption of a record sent 
to this court on appeal, after stating the stvle of the case, the term 
of the court, and the name of the presiding judge, is in these 
words: ‘On the trial of this cause the following proceedings 
were had ’’; and then follow a motion to have counsel assigned to 
defend for the defendant, who was a non compos, the assignment 
of counsel, and then the process, p'eadings and judgment-entry 
and the other proceedings in the cause, in consecutive order; to 
which is added the following words: ‘* And the defendant’s at- 
torneys now assign each and all of the said rulings of the court as 
errors, (Signed) Wm. L. Whitlock,’ he/d, that this can not be 
regarded as a bill of exceptions, as it fails to express directly, or 
by implication, that it was so intended. Jhb. 104. 


5. Error in charging upon effect of the testimony; when not shown. 


Where the bill of exceptions: does not purport to state all the evi- 
dence which was introduced on the first trial, this court can not 
affirm that the lower court erred in refusing a general charge upon 
the effect of the testimony, requested by one of the parties.  Tut- 
tle vr. Walker, 172. 


6. Bill of exceptions ; when recital shows that all the evidence is set out. 


7. 


A recital in a bill of exceptions, that “ the foregoing evidence be- 
ing before the jury.”’ the court gave certain charges therein set out, 
shows with sufficient certainty, that the evidence recited in the 
bill was, in substance, all that was introduced on the trial. Ale.r- 
ander v. Wheeler, 332. 

When the record of charges may be looked to, in aid of bill of excep- 
tions.—Where the bill of exceptions shows that exceptions were re- 
served to charges asked by appe!lant and refused by the court, but 
fails to show that such charges were moved for in writing, and it is 
shown by other parts of the record, that charges corresponding to 
those copied in the bill of exceptions, were asked in writing, and 
that the presiding judge had severally written ‘‘ refused ’’ on them 
and signed his name thereto, the bill of exceptions comes to the 
aid of such charges and shows that proper exceptions were reserved 
to the refusal thereof. Mobile Sarings Bank v. Fry, 348. 


8. General exception to charge, what is, and its effect-—When the gene- 


ral charge of the court enunciates distinet propositions of law, which 
are separable, one from the other, and consists of several para- 
graphs, which are neither numbered nor otherwise marked, so as to 
designate the parts into which the charge is divided, an exception 
thereto in these words: ‘‘ To which charge the defendant excepted, 
separately and severally, and as a whole,’’ is only a general excep- 
tion to the entire charge, and can not avail, on appeal, unless each 
part of the charge is erroneous. Smith v. Sweeney, 524. 
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9. General exception to the refusal of several charges unavailable, when 
one is incorrect.—Where several written charges were asked, some 
of which were given and the others refused, an exception to the 
rulings of the court thereon in these: words: ‘‘ Which charges were 
refused by the court, and to which refusal the defendant excepted,” 
is only a general exception to ‘Sa mass of charges refused,’’ and 
the party excepting can take nothing thereby, if any one of the 
charges asserts an incorrect legal proposition. Jb. 524. 

10. Should be reserved on application for mandamus.—The proper prac- 
tice, Where a party'desires to review the refusal of inferior tribunal 
to award mandamus, is for the petitioner to reserve a bill of excep- 
tions; and in the absence thereof, the case is not properly pre- 
sented for the consideration of this court. Er parte Smith, 528. 

ll. When charge re quested is presi d to be erroneous.—Where the bill 
of exceptions fails to set out all the evidence, a charge requested 
by the appellant and refused by the court, will be presumed to be 
abstract, When it is not supported by the evidence which is set out 
in the bill of exceptions. Pace & Cor v. The State, 231. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Bill of erchange ; when hona fide holder not affected by illegal consid- 
eration at common law.—At common law, a bona fide holder of a 
bill of exchange, founded on a gambling consideration, which ren- 
dered the bill void as between the immediate parties, can not be 
affected by such illegal consideration. IZawley v. Bibb, 52. 

2. Bill of exchange founded on a loan or advance of money to bet asa 
wager; its validity.—If a party employ a broker to make for him 
contracts for the delivery of cotton, and gives to such broker his 
acceptance of a bill of exchange to be discounted and used in mak- 
ing such contracts; and if at the time it was his purpose, as was 
known to the broker, neither to actually buy nor sell cotton, nor to 
receive or deliver it, but simply to stake margins to cover differ- 
ences in price, and, on final settlement, merely to receive or pay the 
difference between the contract price and the market price at the 
time fixed by the contract for delivery,—the consideration of the 
bill of exchange would represent a loan or advance of money to 
bet or stake as a wager on the future price of cotton; and if the 
contract further contemplates that the money is to be advanced and 
loaned in this State, upon transactions to be made here, the bill of 
exchange would fall within the interdiction of the statute, and 
would be void in the hands of an innocent holder for value. J. 52. 

3. Consideration ; parol evidence.—In a suit at law on a promissory 
note, in which the consideration is stated, it is admissible to show 
by parol evidence a valuable consideration for the note, differing 
from that expressed therein. Ramsey r. Young, 157. 

4. Note payable one day ast r date; not an ertension of de ht.—A note 
payable one day after date, given for an ascertained balance on a 
settlement of pre-existing demands, is not such an extension of the 
debt as will constitute a mortgagee in a mortgage executed contem- 
poraneously with the note, and as security therefor, a purchaser. 
Sweeney v. Bixler, 539. 


BONDs. 


1. Bond of tax collector ; failure to collect a breach of his official bond. 
The duty of collecting the taxes is as imperative on the collector as 
is the duty of honestly accounting therefor, when collected; and a 
failure to collect, within the period prescribed by law, the taxes 
which, under the law, he is required to collect, is a breach of the 
condition of his official bond, equally with a failure to pay over the 
taxes when collected. The State v. Lott, 147. 
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2. Same; § 414 of Code of 1876 construed ; when final settlement must be 
made,—Under section 414 of the Code of 1876, it is the duty of the 
collector, on or before the first day of May of each year, to make a 
final settlement with the auditor of the taxes of the preceding vear, 
and to pay over to the treasurer the balance due from him on ac- 
count thereof; and a failure on his part to make such settlement 
and to pay over such balance on or before that day, whether re- 
sulting from his want of fidelity in accounting for the money col- 
lected, or from his want of diligence in collecting, is a breach of 
the condition of his official bond, casting upon the obligors the 
duty and liability of making compensation for any injury sustained 
therefrom by the State. Jb. 147. 

3. Same ; when interest recoverable. —Where a tax collector fails to make 
a final settlement with the auditor, on or before the first day of 
May, of the taxes of the preceding year, and to pay over to the 
treasurer the balance due from him on account thereof, as required 
by section 414 of the Code of 1876, he and the sureties on his offi- 
cial bond are liable for interest from that day on the balance then 
due from him to the State on account of such taxes. Jhb. 147. 


See ArracuMENT Bonp. 
BROKER. See Acency,,], 2. 


BUILDING AND LOAN ASSOCTATION, 


1. The act incorporating The Montgomery Mutual Building and Loan 
Association, not violative of constitution.—The act of the General 
Assembly entitled ‘* An act to incorporate The Montgomery Mu- 
tual Building and Loan Association,’ approved February 11th, 
1867 (Pamph. Acts, 1866-7, p. 408), had but one subject, which 
the title with clearness indicates, though it may not indicate the 
objects the corporation is designed to accomplish, or the powers 
with which it is to be invested, or the agency to be emploved, or 
the mode to be pursued in exercising the powers. These are inci- 
dents necessarily pertaining to corporate existence—parts of the 
general subject expressed in the title. This act did not, therefore, 
offend such constitutional provision. Montgomery M. B. & L. 
Ass’n v. Robinson, 413. 

2. When purchase of advance or loan not usurious.—Where, by act of 
the General Assembly incorporating a building and loan association, 
authority was given to expose to sale, at each monthly meeting 
of the association, the amount paid into the treasury, at public 
outery to the highest bidder among the members, each of whom 
was authorized, for each and every share of stock held by him, to 
purchase an advance of two hundred dollars and no more; and the 
stockholder purchasing such loan or advance, was thereby required 
to allow the premium at which he had bid in such advance or loan, 
to be deducted, and to give his note for the amount of such ad- 
vance, and to pay, in addition to the monthly dues required from 
all members, one dollar and thirty-three and one-third cents per 
month for each share of stock, or at the rate of eight per cent. per 
annum, on the whole amount, including the premium,—such a 
transaction, having legislative sanction, is free from usury. Jb. 
413. 

3. Provisions of charter construed.—Under a provision in the charter of 
a building and loan association, enacted by the General Assembly, 

. that, in the event of the death of a stockholder, who had obtained 
an advance, his heirs or legal representatives were entitled to con- 
tinue the relation of stockholder, the death of a member operates 
a dissolution of his membership, terminating his connection with 
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the association ; and upon his heirs or devisees, and not upon his 
personal representative, is conferred the privilege of succeeding 
to, or continuing the membership. And if such privilege is exer- 
cised by the heirs or devisees, they become members, not in a 
representative capacity, but in their own right; and they are 
subject individually to the duties and liabilities of membership. 
Th. 418, 

4. Same.—Where the charter of such association further provides, 
that, if the heirs or devisees were unable or unwilling to continue 
the membership of a deceased stockholder, who had obtained a 
loan, oradvance, the association is required to act as if default had 
occurred while the stockholder was living, and it also provides that 
a stockholder may redeem his property mortgaged to secure such 
loan or advance, by payment of such a sum of money as would, 
at the rate of premium at which the corporate funds were selling 
at the time of redemption, produce the same monthly interest as 
that which the stockholder had been paying on the advance, in no 
event being less than the net sum advanced,—the association can 
not neglect or delay indefinitely the foreclosure of the mortgage, 
and thus suffer dues, interest and fines to accumulate, increasing 
the mortgage debt and burdening the equity of redemption; but 
it must proceed to a foreclosure of the mortgage. Jb. 4/3. 

® Same.—In such case, the liability of the mortgaged premises is the 
same amount that could have demanded of the decedent, if, at the 
instant of his death, he had offered to redeem. Jb. 413. 

What by-laws valid.—By-laws adopted y a corporation organized 
as a building and loan association, under Art. 7, Chap. 1, Title 2, 
Part 2, of the Code of 1876, providing that loans of the money in 
the treasury shall, at stated times, at nieetings of its members, be 
sold at public outery to the highest bidder; that the premium bid 
shall not be less than $1.00 per share per month; that the share- 
holder bidding the highest premium shall be entitled to receive as 
a loan the full amount of $200.00 per share for each share held by 
him; that the borrower shall pay interest on such loan at the rate 
of six per cent. per annum, payable monthly, and also the pre- 
mium at which he bid in such loan, such premium also payable 
monthly,—are authorized by the statute under which the associa- 
tion was incorporated. Security Loan Association vr. Lake, 456, 

7. When premiums on loans not usury.—When the legislature author- 
ized corporations incorporated under the general law, as building 
and loan associations, to sell loans of its funds to the sharehold- 
ers at the highest bid, that body thereby authorized such corpora- 
tions to demand and recover whatever premium the purchaser 
bound himself to pay; and the transaction, being thus legalized, 
is taken out of the operation of the statutes against usury. Jhb. 
456. 

. How member can withdraw and have loan cancelled.—A by-law of 
such corporation, providing that a shareholder, who has obtained 
a loan, may withdraw from the association and have his loan can- 
celled, by payment to the association of the amount of the loan, 
less the amount of money which he has paid in as monthly install- 
ments on the stock held by him, reserves to the shareholder a 
privilege which he may exercise or not, at his pleasure. If he 
elect to exercise it, he must comply with the terms thereby pre- 
scribed, which were voluntarily assumed by him, when he ob- 
tained the loan. Under this by-law, the shareholder is entitled 
to have his loan credited with the money which he has paid in as 
monthly installments on his stock, but not with money which he 
has paid for and on account of the premiums at which he bid in 
his loan. Ib. 456. 
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See Criminxnat Law. 


CANCELLATION OF DEEDS. 


See CHANCERY. 


CARRYING CONCEALED WEAPONS. 


See Criminat Law. 


CHANCERY. 
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I. Jurispiction AND GERERAL PRINCIPLES 


When courts of equity will not re-open decrees of courts of probate. 
In the absence of facts and circumstances showing that a decree 
of the court of probate is inequitable, of which the party com- 
plaining could not have availed himself in that cause, when the 
decree was rendered, and that he is without fault or neglect, a court 
of equity can not re-open the litigation the decree was intended to 
close. Lowe rv. Guice, 80. 

Same.—After the confirmation by the court of probate of the sale of 
lands by an administrator under former decree of that court, mere 
inadequacy of the price for which the lands were sold is not a suf- 
ficient ground to authorize. a court of equity to intervene to vacate 
the sale, there being an absence of all unfairness, and the parties 
interested not being surprised. Jb. 80. 

Divorce in favor of the wife ; degrading charges against her, without 
violence, no ground for.—Charges made by the husband against 
the wife, although degrading and humiliating in their character, 
are not, by themselves, sufficient to authorize a divorce under sec- 
tion 2687 of the Code; but there must be actual violence inflicted 
on the person of the wife, attended with danger to her life or 
health, or such conduct on the part of the husband as generates 
a reasonable apprehension of such violence. Folmar v. Foliar, 84. 

Same ; when insulting or offensive language competent eridence.—If, 
however, in such case, there is proot of personal violence, actual 
or threatened, insulting or offensive language is conrpetent evi- 
dence in aid of it. Jh. 8&4. 

Bill in equity to enjoin action at law and to remove cloud from title ; 
when it will be entertained.—In this case the bill was filed by judg- 
ment creditors who had redeemed lands sold under a power con- 
tained in a mortgage from the purchaser, and had been let into 
possession, to enjoin an action of ejectment brought against them 
by alienees of the mortgagor, his daughters, claiming under a deed 
executed prior to the mortgage, reciting a valuable consideration, 
but which was not recorded until after the mortgage was executed, 
and more than three months after its execution; and to have the 
deed declared fraudulent and void, and cancelled as a cloud upon 
the complainants’ title. The bill also charges, and the evidence 
tends to prove, that the deed was voluntary, and fraudulent. eld, 
that the bill contained equity, and the complainants were entitled 
to an injunction of the suit at law, and a cancellation of the deed 
as a cloud upon their title. (Srong, J., dissenting.) Lehman, 
Durr & Co. v. Shook, 486. 

Cloud upon the title ; jurisdiction of court of equity to remore.—While 
it is true that the jurisdiction of a court of equity can not be in- 
voked, when the sole ground of equitable interference is the re- 
moval of a cloud from the title, unless the complainant is at the 
time in possession, the rule is different, when other distinct grounds 
of jurisdiction are averred. In such case, the court, having as- 
sumed jurisdiction for one purpose, will retain it, that the whole 
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litigation may be settled, and complete justice be done between 


the parties. Shipman ve. Furniss, 555, 


Same.—Hence, a court of equity will entertain a bill filed to have a 


deed cancelled, the execution of which is shown by proper aver- 
ments to have been procured by fraud and undue inflence, not- 
withstanding the fact, that the complainant is out of possession. 


b. 555. 


Parties bearing towards each other confidential relations ; dealings be- 


tween.—The rule, that dealings between parties bearing towards 
each other confidential relations will be jealously watched by the 
courts, is not confined to relations strictly fiduciary, but extends 
to ‘‘all the variety of relations in which dominion may be exer- 
cised by one person over another.”? Jb. 554, 

Undue influence ; when inferred.—W hile undue influence is a species 
of constructive fraud which the courts will not undertake to de- 
fine by any fixed principles, its exercise may be inferred in all 
cases of confidential, or quasi confidential relations, where the 
power of the person receiving a gift, or other like benefit, has been 
so exercised over the mind of the donor as, by improper arts or 
circumvention, to have induced him to confer the benefaction con- 
trary to his deliberate judgment, reason and discretion. Jb. 448, 


Same; burden of proof.—W here one, living in illicit sexual rela- 


tions with another, gives to such person property of considerable 
value, especially where the donor, in snaking the gift, excludes 
natural objects of his bounty, the transaction will be viewed by a 
court of equity with such suspicion, as to cast on the donee the 
burden of proving that the donation was the result of free volition, 
and was not superinduced by fraud or undue influence. Jb. 455, 


Same; when deed obtained by.—Where a young man, addicted to 


strong drink and lewd dissipation, the excessive indulgence in 
which had impaired both his mind and body, executed a deed of 
gift conveying a large and valuable tract of land, constituting sub- 
stantially all his property, to a common prostitute, who had and 
exercised over hima strong influence, and with whom he had been 
living for some time as his wife under a marriage ceremony which 
was void by reason of her prior marriage with another who was 
still living, the grantor thereby preferring her to the exclusion of 
his own blood relations, the transaction not only challenges the 
duty of the courts to watchfulness and jealousy in scanning the 
circumstances under which the deed was executed, but is persua- 
sive to impress the judicial mind with a conviction, that the will 
and judgment of the grantor were brought under illegitmate con- 
straint in producing so unnatural a result. Jb. 555, 


Same.—In such case, if the donor executed the deed with an honest 


belief that his marriage ith the donee was lawtul and valid, he 
executed it under a fals. nd fraudulent hypothesis, and, for this 
reason, the deed could be avoided, as having been procured by ar- 
tifice, circumvention and fraud. Jb. 555. 


Deed to grantor’s paramour ; when void.—And if he was aware of 


the illegality of his marriage, the deed must be construed, under 
all the facts of the case, to have been made in contemplation of 
the continuance of their adulterous intercourse, thus presenting 
the case of an executed contract, founded upon an illegal consid- 
eration, against which a court of equity will grant relief, when, by 
undue influence, the donee has procured its execution. Jb. 545, 


Specific performance ; indebtedness on other accounts no defense. 


Specific performance of a contract can not be resisted, by showing 
that the complainant is indebted to the defendant on other ac- 
counts, Which are not connected with the contract, of which spe- 
cific performance is sought. Aight ¢. Luke, 423. 
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15. Specific performance of contract for conveyance of land ; what debts 


mity be set up in defense of —L. purchased of B. a tract of land sit- 
uate in this State for $5000, and gave his notes for the purchase- 
money, B. executing a bond to make title on payment of the notes. 
L. then sold and conveyed to B. a tract of land situate in Georgia 
for $2000, and this sum was by agreement applied to the payment 
for the lands which B. had sold to L. At the time of this last sale 
K. held a mortgage on the Georgia lands, executed to him by 
L. to secure $500 and accrued interest ; and afterwards K. acquired 
another claim against L. for $100, and also became the owner of 
the notes which L. had given to B. for the Alabama lands, on 
which was entered the credit of $2000. Before K. had aequired 
these notes, he had made an agreement with L. to purchase from 
him two parcels of the lands sold by B. to L. at an agreed price for 
“ach. The three parties, B., L. and K., then came together, and 
L. executed his note to K. for $700, payable in cotton, in consid- 
eration of the $500 note secured by mortgage on the Georgia lands, 
and of the other debt of $100 which K. had acquired; and there- 
upon, by agreement between the parties, B. conveyed the lands 
which L. had purchased from him to K., and K. went into posses- 
sion of the two parcels which he had purchased from L. and the 
latter retained possession of the balance. In a bill tiled by L. 
against K., it is averred that the price of the two parcels which the 
latter had purchased trom the former, should be credited on the 
balance due on the purchase-money notes given to B., then held 
by K., and that B. had executed the deed to K. on the agreed 
condition that when L. had paid such balance, K. was to convey 
all the lands to L. except the two parcels purchased by him from 
L. The bill also avers the payment of such balance, and prays 
a specific performance of the contract to convey. In answer to the 
bill K. averred that the deed was made to him by B., not only to 
vest title in him to the two parcels which he had purchased from L., 
but also as security for the balance due on the purchase-money 
notes given by L. to B. then held by him, and for the payment of 
the said $700 note, payable in cotton; and that no part of said 
debts had been paid. He further averred that he had not credited 
on the purchase-money notes the amounts he had agreed to pay for 
the two parcels purchased from L. because of certain damages al- 
leged to have been sustained by him by reason of misrepresenta- 
tions made by L. to him touching the location of, and number of 
acres contained in, one of the parcels so purchased by him. The 
cause having been heard on bill and answer, the chancellor caused 
to be entered a decree of reference, directing the register to con- 
fine the evidence and the account to the inquiry of what was due 
and unpaid en the purchase-money notes given by L. to B. Held, 

(a) That the chancellor erred in thus confining the evidence 
and account. 

(b) That, if the averments contained in the answer be true, the 
note for $700 was not an outside or independent transaction, but 
was so connected with the contract for the conveyance of the land, 
that the complainant will be required to pay it before he can co- 
erce specific performance. 

(c) That if the defendant can prove the misrepresentations in 
reference to the quantity and boundaries of the land purchased by 
him from the complainant, as alleged in his answer, then, to the 
extent he was injured thereby, he would have the right to have 
the price agreed to be paid therefor abated, and thus increase the 
balance due on the purchase-money notes given by the complainant 
to B. 

(d) That if the averments of the answer be true, the complain- 
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ant can obtain no relief without amending his bill, so as to corres- 
pond with the facts. 

16. Vendee under contract of purchase, the equitable owner.—When a 

valid contract for the purchase of lands has been made, the vendor 
covenanting to make title on the payment of the pure haxe-mone v 
at a future di iv, a court of equity , acting on its maxim of tr ating 
that as done, which the parties contemplate shall be done in the 
tinal execution and consummation of the contract, regards, for 
most purposes, the contract as specifically executed, and considers 
the vendor the owner of the purchase-money, and the vendee as 
the equitable owner of the land, attaching to the land a trust in 
favor of the vendee, which not only binds the land while the legal 
estate remains in the vendor, but which also binds every one 
claiming under him, except a bona fide purchaser without notice. 
Wimbish v. Montgomery B. & L. Association, 575. 

17. When a court of equity will enforce the interest of a cestuy que trust 
growing out of a voluntary agreement.—While a court of equity will 
not, as a general rule, aid a mere volunteer in the enforcement of 
an executory agreement, nor upon such an agreement, unsupported 
by a valuable consideration, will create a trust, and establish the 
relation of trustee and cestué que trust; vet, if the trust is actually 
created, is effectually constituted, it is irrevocable, and a court of 
equity will enforce the equitable interest of the cestud que trust. 
Th. 575. 

18. When a party isa mala fide purchaser.—The settled doctrine of a 
court of equity is, ** that the person whg purchased an estate (al- 
though for a valuable consideration), after notice of a prior equita- 
ble right, makes himself a mala fide purchaser, and will not be ena- 
bled, by getting in the legal estate, to defeat such prior equitable 
interest, but will be held a trustee for the benefit of the person 
whose right he sought to defeat. Ib. a75. 

19. Purchase of real estate by husband in the wife’s name ; interest there- 
in.—Hi on the purchase of land by the husband, he take a bond for 
title in the wite’s name, whereby the vendor covenants on pay- 
ment of the purchase-money at a future day, to make title to her, 
she is thereby invested with an equity in the land, which is irrevo- 

cable and indestructible by any subsequent act of the husband, 
peer which, on payment of the purchase-money, becomes perfect 
and entitles her to a conveyance of the legal title. And if, on pay- 
ment of the purchase-money by the husband, though with his own 
funds, he deliver up the bond for title, and at his request, but 
without the wife’s knowledge or assent, the vendor convey the legal 
estate to a third party, who, in turn, conveys it to another in 
mortgage to secure a loan then made, nominally to the mortgagor, 
but, in fact, for the use and benefit of the husband, all parties 
having full notice of the wife’s equity, such mortgagee, although a 
purchaser for a valuable consideration, takes the legal title mala 
Jide, and will not be allowed thereby to defeat the wife’s prior 
‘equitable estate. Ib. 575. 

20. Damages for breach of contract; when a court of equity will decree. 
As a general proposition, courts of equity will not entertain suits, 
the sole object of which is compensation for breaches of contract ; 
but when the court has acquired jurisdiction, as incidental to other 
relief, or if a peculiar equity intervenes, such compensation may be 
decreed. Hooper v. Savannah & Memphis R. R. Co., 529. 

21. Relation of vendor and vendee ; special contract constr a as cre- 
ating ; specific performance of contract.—Where a railroad company, 
having constructed its road-bed through a city lot, without having 
first made just compensation therefor, entered into a written con- 
tract with the owner, by which the company stipulated to pay him 
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astated amount in cash, and further, to do and perform certain 
work on specified streets contiguous to the lot and necessary to ac- 
cess to, and egress from it, where they were intersected by the 
railroad, within a given time, and under a prescribed penalty ; and 
in return the owner Was to give the company the right to run their 
road through the lot an the bed as graded, with a right of way to 
the extent of twenty-five feet from the center of the road-bed, and 
also the right of the use of another designated part of the lot, the 
owner retaining the legal title ; and the company, having made the 
‘ash payment, failed to dothe stipulated work on the streets,—held, 

(a). That the contract being construed in view of the relation of 

the parties and of their rights and liabilities—a land-owner whose 
property was liable to be taken for public uses, and a corporation 
1aving authority to take and acquire it for such uses—the pay- 
ment to the owner of the compensation he was entitled to receive, 
partly in money, and partly by the performance of the stipulated 
work on the streets, where intersected by the railroad, obstructing 
access to the lot and impairing its value, was the purpose intended 
to be accomplished by the parties. 

(b). That, under the contract, the relation of the parties is that 
of vendor and vendee, the vendor having a lien on the rights in the 
lot acquired by the vendee, for the unpaid balance of the con- 
sideration therefor, which is the diminished value of the lot caused 
by the obstruction or interruption of access to it by the railroad in- 
tersecting the streets; and that a court of equity has jurisdiction to 
enforce this lien. 

(c). That a cour? of equity also has jurisdiction to enforce the 
specific performance of the contract, and, as incidental thereto, to 
decree compensation for any damages suffered by the owner from 
the failure of the company to do the work stipulated. 

(d). That the legal title not having passed by the contract, but 
having been retained by the vendor, the company’s title was, at 
most, merely equitable; and a mortgagee of the company, being 
chargeable with notice of the nature and character of the right, 
title and possession of the company, can not be regarded as a bona 
Jide purchaser for a valuable consideration, without notice ;. but he 
only succeeds to the equitable right or title of the company and 
takes it cum onere. Ib. 529. 

Deposit of title deeds to lands as security, void under statute of frauds. 

he doctrine of the English Court of Chancery, that a deposit of 
the title deeds to lands for security of a debt is an equitable mort- 
gage, is in violation of the statute of frauds, and can not be main- 
tained in this State. Lehman, Durr & Co. rv. Collins, 127. 

Bill to enforce vendor's lien; abatement of damages resulting from 
breach of wavranty.—The measure of damages for a breach of a 
warranty in the sale of lands, on eviction under an outstanding 
paramount title, is the purchase-money, or consideration, with 
interest, and the costs of the ejectment suit; and on a bill filed to 
enforee the vendor’s lien for an unpaid balance of the purchase- 
money, an abatement of the amount of such damages may be al- 
lowed. Kingsbury v. Milner, 502. 

Same—A bill filed to enforce a vendor’s lien for an unpaid balance 
of purchase-money against the vendee, who holds the vendor’s 
deed with warranty, or a bond for title, is entirely devoid of equity, 
when it shows by its averments, that the vendee had suffered 
damages by reason of an eviction under an outstanding paramount 
title, in an amount exceeding the amount claimed in the bill. Jb. 
502. , 

Bill to enjoin sale under power ; when without equity.—aA bill filed by 
a mortgagor seeking an account of the amount due on the mort- 
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gage debt, and an injunction of a sale of the property conveyed by 
the mortgage, under a power therein contained, is without equity, 
when it does not show, that the mortgagee claimed more than 
was due on the debt; or that the accounts are so complicated, that 
the parties can not state them and ascertain the amount due; or 
that the mortgagee is making, or attempting to make, a fraudulent 
or oppressive use of the mortgage, or of the power of sale con- 
tained therein. Security Loan Ass’n v. Lake, 456. 

26. Bill carrying into execution former decree ; when it will be entertained. 
A court of equity will entertain a bill to carry into execution a de- 
cree it has pronounced, when it appears that from some neglect of 
the parties *‘ to proc eed upon the decree, their rights have been so 
embarrassed by subsequent events, that no ordinary process of tho 
court upon the first decree will serve; and it is, therefore, neces- 
sary to have another decree of the court, to ascertain and enforce 
them.’’ Griffin v. Npenee, Adm’ r, 393. 

27. Same; when may be file lby party defendant to original suit.—After- 
the rendition of a decree, by which the rights of the parties are as- 
eertained, both complainants and defendants being equally enti- 
tled to the benefit thereof, a defendant who has an interest in the 
execution of the decree, or who has rights involved which requires 

‘ arevivor, will be allowed to revive it by bill filed for that purpose. 
Th. 393. 

28. Same; in what court should be file!.—A bill to revive and enforce a 
decree, is auxilary and supplemental in its nature; and, in order 
that the unity of the proceedines may not be destroyed, it must be 
filed in the court in waich the decree was rendered. Jb. 393. 

29. Writ of assistance; jurisdiction of courts of equity to issue.—A court 
of equity has authority, both by virtue of its common law jurisdic- 
tion antl und+r the express provisions of the statute, to issue 
writs of assistance or possession, for the purpose of enforcing its 
orders and decrees; and in the exercise of this power, it can com- 
pel the delivery of the possession of land sold under its decrees, 
by any of the parties to the suit, by persons coming into possess- 
ion pendente lite, or by mere naked trespassers. Hooper v. Yonge, 
484. 

30. Same ; exercise of the authovity to issue diseretionary.—But authority 
toissue writs of assistance is largely discretionary, and will not 
ordinarily be exercised without application supported by affidavit, 
showing due service of the decree sought to be enforced, and that 
it had not been obeved; and, according to the better practice, no- 
tice of the motion for the issuance of the writ should be given to 
the adverse party. Ib. 484 

31. Same; when should be refused. —The remedy afforded by the writ of 
assistanc’ being summary in its character, the writ should be re- 
fused by the court, where a purchaser, seeking its aid to enforce 
the delivery of the possession of lands purchased by him under 
the decree of the court, has suffered several years to elapse after 
his purchase before filing his application for the writ, thus creating 
the reasonable presumption, that the party in possession holds as 
tenant of the purchaser, or under other like claim of right, which 
is — by the averments of the petition, or. by any proof, 
Th. 4 

32. Bill to ais sale under mortgage ; when cross bill not necessary to 
support decree of sale for payment of mortgage debt.—Under a bill 
filed by a mortgagor seeking to enjoin a sale of property conveyed 
by mortgage under a power contained therein, on the grounds of 
vsury and payment, and offering to pay w hatever sum might be 
adjudged to be due on the mortgage debt, and submitting himself 
to the jurisdiction of the court, a court of equity, deriving jurisdic- 
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39. 


tion from such offer -_ submission, has adequate power, without 
a cross bill, to decree a sale of the mortgaged premises for a pay- 
ment of the mortgage ‘debt, unless the same is paid by the mort- 
gagor within the time specified in the decree. Mooney v. Walter, 75, 

Settlement by trustee of debt due the trust.—A settlement by a trustee 
of a debt due to him as such trustee, whereby he acce pted a con- 
veyance of property by the debtor, in payme nt of the debt, is, at 
most, only voidable, at the election of the cestuis que trust. This 
right of election is personal to them, and can not be exercised for 
them by other creditors of the debtor, who seek to set aside the 
conveyance, and to appropriate to themselves the property con- 
veyed, to the exclusion of the debt, in which the cestuis que trust 
have the beneficial interest. Chamberlain & Parker v. Dorrance , 
40. 

Vendor's lien for unpaid purchase-money ; when it exists, and against 
whom enforceable.—A vendor of lands, who has not taken security, 
although he makes an absolute conveyance, with a formal acknowl- 
edgment that the consideration is fully paid, retains an equitable 
lien for the payment of the purchase-money, which will be en- 
forced against the vendee and all persons claiming under him, 
other than bona fide purchasers without notice. Wilkinson vr. May, 
33. 

Vendor's lien; party disputing must show it has been displaced or 
waived.—Such lien, not being dependent upon a specific agree- 
ment for its creation, but existing independently thereof, and rest- 
ing on the broad principle of equity, that one man ought not, in 
good conscience, to get and keep the estate of another without 
paying the consideration mone y, Whoever resists the enforcement 
of the lien assumes the burden of proving that ‘it has been in- 
tentionally displaced or waived by the consent of parties; and if, 
under all the circumstances, it remains in doubt, then the lien at- 
taches.”” Ih. 3. 

Simple contract ere ditere ; provisions of sections J886 and 2126 of the 
Code may be enforced by them.—Section 3886 of the Code confers on 
simple contract creditors without liens, the remedy which was 
formerly accorded only to judgment creditors, of filing a bill to set 
aside a conveyance or sale made with intent to hinder, delay or 
defraud creditors. Such creditors also have the right to assail, by 
bill in equity, a general assignment for the purpose of claiming 
the benefit of section 2126 of the Code. pwr rg Bros. +. Heyer 
Bros., 22. 

Bill of review ; its object and effect.—The object and effect of a_ bill 
of review, when filed because of error apparent, or because of 
newly discovered evidence pressing upon the matter in issue in 
the former suit, are the reversal of the decree, so far as it is er- 
roneous, and to retry the cause upon the original record in the one 
case, or, in the other, upon the original and new proof. MeCall v. 
McCurdy, 65. 

Same ; its averments and prayer.—In bill of review for error of law 
apparent on the record, if the decree has not been carried into 
execution, the proper prayer is simply that the decree may be re- 
viewed and reversed; but if the decree has been executed, the 
facts touching the execution thereof should be stated, and the 
prayer of the bill should be for the further decree of the court, 
that the party complaining may be put in the condition in which 
he wou! have been, if the decree hod no: been executed. Jhb. 65, 

Same ; difference in reme ly thereby afford-d from that of writ of error 
or appeal.—A bill of review for error apparent, aud a writ of error 
or an appeal, under our system, are not conearrent and co-exten- 
sive remedies. The errors which will support the former, are also 
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available under the latter; but there are may errors and irregulari- 
ties, which will work a reversal on error or appeal, that will not 
support a bill of review. Jb. 65. 

40. Same ; what errors will support.—A billot review can not rest merely 
on strict law, on errors of form, or mere irregularity of proceed- 
ing; but, in order to sustain such a bill, there must be error of sub- 
stance, error in the conclusions of the court on matters of law af- 
fecting the rights of the party complaining, and it must be ap- 
parent that he has suffered injury from the error.  /b. 65, 

41. Same; assiqument of errors.—It is the settled practice, that, in a 
bill of review for errors apparent, the errors relied on for a reversal 
must be distinctly pointed out; and that none, other than those 
specifically assigned, will be noticed or considered. Jb. 65. 

42. Same; what error will not support.—The personal representative of 
the deceased mortgagor is a necessary party to a bill to foreclose, 
unless it is aflirmatively shown that the personal assets can not, 
in any event, be made liable for any part of the mortgage debt ; 
and the failure to make him a party may be taken advantage of by 
the heirs, by demurrer on the hearing, oron appeal ; but it would not 
be error on which to found a bill of review, at their instance, un- 
less it is shown, that the non-joinder has injuriously affected their 
rights. Jb. 65, 

43. Appotntinent of administrator ad litem nugatory prior to statute au- 
thorizing it.—The appontment of an administrator ad litem prior 
to the passage of the statute authorizing it, was nugatory, and con- 
ferred no right upon the party appointed to represent the decedent, 
of whose estate he was appointed such administrator. Jb. 65. 

44. Jnfant defi ndants : when process can he served on their mother for 
them.—When the widow of a deceased mortgagor is made a party 
toa bill for foreclosure, because an assignment of dower to her is 
prayed, her interest is not adverse to that of the infant heirs ; and 
process for them, they residing with her, was, in such case, prop- 
erly served on her under the former rule of practice. (Rule 20, 
Rev. Code, p. 825). Th. 65. 

45. Appotutinent of guardian ad litem : must affirmatively appear on op- 
wal, but not so, ona bill of review. —A decree against an infant will 
be reversed on error or appeal, unless the record affirmatively 
shows the appointment of a guardian ad litem for him, and such 
appointment will not be inferred from the fact that an answer was 
filed by a person styling himself guardian ad litem ; but when the 
record shows, that an answer was filed, and defense made, by a 
person acting as guardian ad Jitem, the failure of the record to 
show his appointment by the court, is not an error which will sup- 
port a bill of review. Jhb. 65, 

46, Th Cree of fore closure in mortgage d lands di xe nuded to infants : whe i 
error in will not support ahill of review. —When lands, mortgaged 
by the ancestor, have descended to infants, it is error to render a 
decree of foreclosure and sale of such lands, when susceptible of 
division, without an inquiry by the register, upon a reference, 
whether a sale of the entire premises, or of a part only, is neces- 
sary, and if of a part only, what part it would be most beneficial 
to them to sell; and this error would reverse the decree on appeal ; 
but it is not such an error as will support a bill of review, where 
it does not appear that any real injury was done to the infants by 
the omission to order the inquiry. Jb. 65. 

47. Surety of an executor; when equity of is subordinate to rights of 
alienees of principal in lands devised by testator.—A surety of an 
executor, Who has paid a judgment rendered against them, both 
principal and surety, on a debt due by the testator, and has taken 
an assignment thereof to himself, may, by bill in equity, alleging 
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the insolvency of the executor, (such executor being also a devisee 
under the will of the the testator), reach and subject the individual 
interest of such executor in lands devised by the testator, so long 
as such executor remains the owner thereof. But when it is shown 
that such executor has aliened to others the lands devised to him, 
upon considerations not assailed, and has thus parted with his in- 
terest therein, without frand, the alienees have not only the legal 
estate in such lands, but also an equity equal, at least, to any eq- 
uity that can be preferred by the surety. Vanderreer vr. Ware, 38. 
See Bankruptcy. 
Il. PLeapinc ano Practice. 
I. BILL AND PARTIES THERETO. 


48. Right of legatees or distributees to sue in respect to personal assets. 
In respect to the personal assets of a decedent’s estate, distributees 
or legatees, as a general rule, can not sue any other person than 
the executor or administrator, because there is a want of all proper 
privity between them and persons who may have possession of 
personal assets, or may have converted them, or, when the assets 
are in the form of debts, between them and the debtors. Coste- 
phens rv, Dean, 38. 

49. Same.—There are exceptional cases, however, in which this court, 
venturing beyond established precedents and decisions, has dis- 
pensed with the presence of a personal representative, and per- 
mitted the next of kin to sue, or distribution to be made to them 
directly ; but in each of these cases there existed some special facts, 
indicating clearly that there was no necessity for an administrator, 
that if one was appointed, his only duty would be to receive with 
one hand, and with the other make distribution; or that without 
administration, the parties in interest being adults, had made di- 
vision themselves. Jb. 385. 

50. When dis'ributees can not maintain bill in equity to enforce vendor’ s 
lien. —But where the decedent was, at the time of his death, an 
adult citizen of this State, his distributees can not maintain a suit 
in equity to enforce a vendor’s lien for unpaid purchase-money of 
lands sold by him, upon the sole averment that he died about thir- 
teen vears before the filing of the bill, leaving no debts, and that 
no administration had ever been had upon his estate. Jb. 385, 

51. Bill by distrihutees in respect to personal assets: when widow should 
be made a party.—lIf such a suit could be maintained by distribu- 
tees, the widow, being entitled to share in the personal assets, 
should be made a party to the bill; and the failure to make her a 
party is fatal on demurrer to the complainants’ right of recovery. 
Tb. 385. 

Bill to enforce vendor’s lien ; who proper varties.—Neither the per- 
sonal representative nor the heirs of the deceased husband are 
proper parties to a bill filed by the wife to enforce a vendor’s lien 
on lands, which was assigned to her by the husband with the un- 
paid purchase-money, they having no right or interest in the sub- 
ject-matter of the suit. Wilkinson v. May, 33. 

53. Same ; when original purchaser not a necessary party.—The original 
purchaser of land is not a necessary or indispensable party toa 
bill filed to enforce a vendor’s lien thereon for the unpaid purchase- 
money, when it is shown that he had parted with all interest in the 
land, and his vendee had succeeded thereto. Jb. 33. 

Necessary parties.—To constitute one a necessary or indispensable 
party to a bill, in whose absence the court will not proceed to a 
tinal decree, he must have a material interest in the issue, which 
will necessarily be affected by the decree. Jb. 33. 
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55. Fraudulent conveyance ; when sub-purchaser thereunder a necessary 
party to bill filed by creditor to condemn lands conveyed thereby.— 
creditor seeking to have set aside as fraudulent and void a deed to 
lands executed by the debtor, and to have the lands sold for the 

vayment of his debt, can not condemn and have sold a part of the 
Co which a third party had purchased from the parties to the 
deed, "and of which he had taken possession under his purchase, 
without making such purchaser a party to the bill, although it is 
not shown that the purchaser had paid for the lands, or that he 
had received a conveyance thereof. Jones v. Wilson, Adm’r, 400. 

56. Rule as to recovery.—The rule is well settled in equity, that all the 
parties complainant, who join in a suit, must be entitled to recover, 
ornonecan. The failure of one is the failure of all. Taylor, Adm’r, 
v. Robinson, Adm’x, 269. 

57. Usury ; how pleaded.—A party who has made usurious payments on 
a debt and seeks, by bill in’ equity, to obtain credit for such pay- 
ments, must distinctly and correctly set forth in the bill the terms 
and nature of the usurious agreement and the amounts of the pay- 
ments which he has made thereon. Underthis rule, the averments 
of the bill in this cause are wholly insufficient to raise the question 
of usury. Security Loan Association v. Lake, 456. 

58. When arerments of bill not repugnant.—Where in a bill filed to have 
a deed to lands declared void as obtained by fraud and undue in- 
fluence, and cancelled as a cloud upon the title, it is shown, by 
appropriate averments, that the grantor’s signature was obtained 
by fraud and undue influence, and that the deed was recorded, and 
the grantee was in possession, claiming under it, there is no objec- 
tionable repugnancy in averments touching the delivery of the deed, 
one of which, based on information and belief, is, that the deed 
Was never in fact delivered, and was for this reason inoperative ; 
and the other is, that if complainant is mistaken in this, and the 
deed was delivered, its delivery was procured by the traud and un- 
due influence, which induced the grantor to sign it. Shipman vr. 
Furniss, 558, 

59. Bills may be filed in a double aspect.—Bills in equity, as originally 
filed, or as subsequently amended, may present the complainant’s 
‘vase in a double aspect, or, as it is usually expressed, in the alter- 
native. But, when a bill is so framed, in order to prevent sur- 
prise, embarrassment of the defendant in making defense, and the 
mextricable contusion which would follow from blending in one 
suit distinct causes of action, the rule is strictly observed, that 
each aspect or alternative must entitle the complainant to the same 
relief. Rapier v. Gulf City Paper Co., 476. 

60. Bills in a double aspect ; when not demurrable.—A_ bill seeking an 
adjustment of conflicting liens on personal property of a debtor, 
and a sale thereof, and presenting the complainant’s s right to reliet 
in a double aspect, is not demurrable, when, in one aspect, the 
complainant bases his right to relief on a transfer and assignment 
of the personal property as security for a debt owing to ‘him by 
the debtor, and, in the other aspect, he seeks relief as a judgment 
creditor of such debtor, the relief to which the complain: unt is en- 
titled in either aspect being substantially the same. Jb. 476. 

61. Bill to redeem; what is a supfici ient offer to do equity.—An cnennae 
in a bill, filed by a mortgagor, to redeem real estate conveyed by 
a mortgage, executed to secure a loan made under the by-laws of 
a corporation organized, as a building and loan association, under 
the general law, that ‘‘ orator is still willing, and now offers to pay 
said association whatever amount he may be justly chargeable 
with, if any, upon the application to his said case of the terms’ 
of the by-laws under which the loan was made, “and in this re- 
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62. 


64. 


spect submits himself tothe order and decree of this Hon. Court,”’ 
is a sutticieut offer to do equity to entitle complainant to relief, if 
his bill is otherwise sufticient, although no tender is averred, and 
the money is not brought into court. . Security Loan Association v. 
Lake, 456. 

Fraud ; how pleaded.—Fraud is a mere conclusion of law from facts 
stated and proved; and when it is pleaded, at law or in equity, the 
facts from which it is supposed to arise, must be clearly stated, in 
order that the court may determine whether they constitute fraud, 
A mere general charge of fraud, or a mere general averment, that 
an act was done with covinous intent, is not sufficient. Chamber- 
lain & Parker v. Dorrance » 40. 

When averments too rague and uncertain.—A creditor seeking to have 
a mortgage executed by his debtor declared a general assignment, 
on the ground that it conveys substantially all the debtor's prop- 
erty, must show by his bill, that his debt existed at the time of the 
execution of the mortgage. An averment, that ‘‘a large portion 
of the debt existed prior to”’ the date of the mortgage, is too vague 
and uncertain to entitle him to participate in the security afforded 
by it. Danner & Co. vr. Brewer & Co., 191. 

Off rto redeem: absence From the State of party to whom it should be 
made, dispenses with necessity therefor.—The absence of the party 
to whom an offer to redeem and tender should be made, dispenses 
with the necessity of such offer and tender before filing the bill. 
In such case, the statute is complied with, if the offer and tender 
are made in the bill, tiled within two vears. Lehman, Durr & Co. 
v. Collins, 127. 

Bill to revive and evrecut forme r decree; when may be file d by de- 
Jendaut to original suit.—Aftter the rendition of a decree by which 
the rights of the parties are ascertained, both complainants and 
detenlants being equally entitled to the benefit thereof, a de- 
fendant, who has an interest in the execution of the decree, or 
who has rights involved which require a revivor, will be allowed 
to revive it by bill filed for that purpose. Griffin vr. Spence, Adm’ r, 
393, 

Name : part ‘ex to original decree must be parties to.—The parties to 
the original decree must, as a general rule, be parties to the bill to 
revive and enforce it; and their presence can not be dispensed 
with, unless it appears that they can not execute the decree nor 
be the objects of its operation. Jhb. #92. 

Same ; rule as to parties. —The general rule prevailing in a court of 
equity, that all persons having a material interest to be effected by 
the decree, must be made parties, applies to bills to revive and en- 
force a former decree, not only that a multiplicity of suits may be 
avoided, and complete justice done, but that there may be security 
in the performance of the decree, and the litigation closed, incapa- 
ble of being reopened by parties having interests in it, but who are 
not before the court. [h. 39.3. 

Same.—W. and K. having been partners, died leaving their partner- 
ship affairs unsettled, and letters of administration were granted 
on theirestates. By agreement between their administrators, T., 
the administrator of W., who died first, was to ‘‘ control and wind 
up’’ the partnership business ; and in pursuance of that agreement 
he filed a bill in equity, and obtained a moneyed decree against C. 
on a demand due from the latter to the partnership. To the bill 
S. as the administrator of K. was made a party defendant, but 
against him no relief was sought or obtained. Afterwards T. died, 
having only collecte] half of the amount of the decree. Held, 

(a) That the successor to T. in the administration of the estate of 
W. is a necessary party toa bill filed by 8. as the administrator of 
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K. to revive and execute the decree; and that his presence as a 

party can not be dispensed with upon the averment that none had 

been appointed, and that in equity and right such successor would 

have no claim to the unpaid balance due on the decree, but, that, 

he having collected half of the decree, such balance was the prop- 

erty of S. asthe administrator of K., the complainant. 

a) That these are matters such successor has the right, and . 

must have the opportunity of litigating, and they ean not be finally 
determined in his absence. Jb. 39.3. 


See AMENDMENT, 1—6. 
Il. CROSS BILL} ANSWER} DEMURRER 3} MOTION TO DISMISS. 


69. Notes for purchase-money of land; when sets-off allowed against. 
Where, contemporaneously with the execution of several notes for 
the unpaid purchase-money of land, an agreement in writing was 
entered into between the vendor and vendee, whereby the vendor 
agreed to furnish to the vendee a “‘ complete chain of title to the 
land purchased,”’ showing the vendor's clear right to convey the 
land, and for the performance of this promise it was stipulated 
that the notes should be ‘* bound,’’—Ae/d, on cross bill in suit 
brought to enforce the vendor’s lien. 

(a) That the damages resulting from the non-performance of the 
promise, Whether regarded as liquidated or unliquidated, may be 
set-off, recouped, or deducted from the notes, the parties having so 
stipulated in their contract. 

(bh) That the notes having been made payable to a third party, 
at the vendor’s request, Without any consideration therefor moving 
from him, he takes them as a mere volunteer, and the agreement 
is binding on him. Hoop rv. Armstrong, 343. 

70. Special damages must be specially pleaded in equity as well as at law, 

’ The rule in actions at law for the recovery of special, as contradis- 
tinguished from general, damages, that such damages must be 
specially and circumstantially stated, so as to apprise the party 
from whom they are claimed of the facts relied on for a recovery, 
and so that the court may ascertain whether, upon the facts, there 
is a right to compensation,—is necessarily applicable to a cross 
bill in equity claiming such damages as a set-off against the de- 
mand sought to be enforced by the original bill. Jb. 34.3. 

71. Cross-bill claiming special damages as a set-off 3 u hen defi etive.—An 
averment in a cross-bill claiming, as a set-off against the demand 
sought to be enforced in the original bill, specia/ damages resulting 
from the breach of contract between the complainant and defend- 
ant, Where the general damages appear to be merely nominal, that 
the complainant had thereby ** damaged the defendant up to this 
time more than two thousand dollars,’’ and that his damage is con- 
tinuous,—is the mere conclusion of the pleader, is insufficient and 
can not uphold the claim tor special damages resulting from the 
breach. Jhb. 342. 

. Bill in equity to enforce rendor’s liens a proceeding in personam ; 





~! 


what sets-off allowable. —A bill in equity to entorce the equitable 
lien of a vendor of lands, for the payment of the purchase-money, 
is not a proceeding fn rem, but strictly a proceeding in personam 
for the enforcement of a debt or demand to which the lien is an in- 
cident; and in reduction or extingiishsaent of such debt or de- 
mand, the purchaser whose personal liability is sought to be en- 
forced, may set off any debt or demand whi-h would be the proper 
subject of set-off, if he were sued therefor in anaction at law. Jb. 
343. 


73. Same; when bill filed by assiqguee.—It the bill in such case is filed by 











636 INDEX. 


CHANCERY—Continued. 


an assignee, or by any other person than the real owner of the 
debt, he may have the benefit of sets-off acquired and held against 
the assignor before notice of the assignment, or the benefit of the 
defense, in the other case, he could have had against the real 
owner. Th. 343. 

74. Set-off ; benefit of,.can be had against beneficial owner, though not a 
party.—The benefit of a set-off can be had against the beneficial 
owner of the debt, although he is not a party to the record. Ib. 343. 

. Bill to enjoin sale under mortgage ; when cross bill not necessary to 
support decree of sale for payment of mortgage debt.—Under a bill 
filed by a mortgagor seeking to enjoin a sale of property conveyed 
by mortgage under a power contained therein, on the grounds of 
usury and payment, and offering to pay whatever sum might be 
adjudged to be due on the mortgage debt, and submitting himself 
to the jurisdiction of the court, a court of equity, deriving jurisdie- 
tion from such offer “9 submission, has adequate power, without 
a cross bill, to decree a sale of the mortgaged premises for a pay- 
ment of the mortgage ‘debt, unless the same is paid by the mort- 
gagor within the time specified in the decree. Mooney rv. Walter, 75. 

76. De fenses to bill to Foreclose mortgage .—On a bill filed to foreclose a 
mortgage by the assignee of the debt secured thereby, no other 
defenses involving the va lidity of the debt are open, than could be 
made in an action at law onthe deb: Huurle yv. Bibb, 52. 

77. Demurrer to bill in equity; must be based upon matter apparent on 
face of bill.—A demurrer to bill in equity must be based upon mat- 
ters apparent on the face of the bill, and ean not be supported by 
any new fact or foreign matter alleged by the defendant. There- 
fore, if a written instrument is not correctly set out in the bill, the 
variance between it and the ori tinal is not available on demurrer. 
Bromberg Bros. ~. Heyer Bros, 22. 

78. Disclaimer by defendant to bill; when not allowable.—A proper or 
necessary party to a bill in equity can not, by a disclaimer, avoid 
his liability under the bill; and a motion to be discharged made 
by such deiendant and based on such disclaimer, should be over- 
ruled. Ib. 22 

Motion to yster sd bill for want of equity; when should be overruled, 
Under the rules of practice governing courts of chancery in this 
State, a motion to dismiss a bill for want of equity should only pre- 
vail when, admitting all the facts apparent on the face of the bill, 
whether well or illy pleaded, the complainant can have no relief. 
If it is apparent, upon a proper statement of the facts, and appro- 
priate prayer, equitable relief may be obtained, the motion should 
be overruled, and the respondent put to his demurrer, or leave 
should be granted to the complainant to amend,so as to obviate the 
defects in the bill. Hooper v. Savannah & Memphis R. R. Co., 529. 


=] 
a 


HEARING AND DECREE. 


80. Hearing be fore cause at issue; when not an error available on appeal. 
While it is erroneous to proceed ina court of equity to the taking 
of testimony, and to a hearing before the cause is at issue as to one 
of the defendants; vet, if this error is committed through the 
complainant’s fault, it will not be available to him in this court on 
an appeal taken by him. Vaughan rv. Smith, 92. 

81. Allegata and probata must correspond.—The rule prevails in both 
courts of law and equity, that the allegata and probata must sub- 
stantially correspond. However cogent may be the proof, however 
just may be the complainant’s demand, no relief can be granted 
without the requisite allegations being made in the bill. Winter 

Merrick & Sons, 86. 
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82. Allegata and probata; when a fatal variance between.—Where the 
complainant, a married woman, in a bill seeking an equitable at- 
tachment, alleges that the whole of the money sought to be recov- 
ered is her property, constituting a portion of her statutory sepa- 
rate estate, and the proof shows that she had only a life interest in 
the money, with remainder to her children, the variance between 
the allegations and proof is fatal. Jb. 86. 

83. Allegations and proof; when there isa variance.—There isa fatal va- 
variance between the allegations and proof, when, in the bill, filed 
by a surviving widow, whose husband died while the exemption 
act of April 23d, 1873, was of force, leaving no minor children, in 
which she seeks the specific performance of a contract of purchase 
made by the husband of a house and lot, which he occupied at the 
time of his death as a homestead, and which was exempt to him, 
as such, under the act, the complainant claims the entire owner- 
ship of the title of which the husband died seized, while the proof 
shows, that the husband’s estate had not been judicially ascer- 
tained to be insolvent, and, therefore, her ownership was only a 
right to reta‘n the homestead, as against ordinary creditors and 
the heirs, until the fact of insolvency has been so ascertained. 
Munchus v. Harris, 506, 

84. Decree dismissing bill absolutely for variance between the allegations 
and proof; when this court will reverse, and enter decree dismissing 
bill without prejudice.—A decree of the chancery court dismissing 
a bill on account of a fatal variance between the allegations and 
proof, Which may possibly be remedied by amendment, will, on 
appeal, be reversed by this court, and a decree here entered dis- 
missing the bill without prejudice. Jb. 506. 

85. Presumption in favor of chancellor’s conclusion on facts; when in- 
dulged in.—Where there is a conflict in the testimony, the’ conclu- 
sion of the chancellor thereon will not bé disturbed, unless this 
court is clearly convinced that such conclusion is erroneous. Fol- 
mar v. Folmar, 84. 

86. Decree pro CONFESSO » when taken too soon.—A defendant having thirty 
entire days within which to answer or plead to a bill in equity after 
service of the summons, a decree pro confesso rendered on the thir- 
tieth day, is taken one day too soon and is erroneous. Madden v. 
Floyd, 221. 

87. Decree pro confesso no bar to motion to dismiss bill for want of equity. 
Under the statute and rules of practice (Code of 1876, 63826; Rule 
Ch. Pr. 76), a decree pro confesso against a defendant will not 
preclude him from moving to dismiss the bill for want of equity. 
Ib. 221. 

88. Decrees against non-resident defendants ; when not absolute.—A de- 
cree in equity against a non-resident defendant, without personal 
service, Who does not appear, is not absolute under the statute 
(Code of 1876, § 3830), until eighteen months from the rendition 
thereof; and within that period the chancellor has the power, and 
it is his duty, on the filing of a petition by such defendant show- 
ing suflicient cause therefor, to open the decree and hear the cause 
upon the merits. Lehman, Durr & Co. v. Collins, 127. 

89. Same ; when notice of the petition essential—Where a non-resident 
defendant files his petition to open a decree rendered against him 
after such decree has been executed, and all proceedings in the 
‘ause have been terminated, and the parties have been dismissed 
the court, notice of the petition must be given to the parties havy- 
ing rights and interests, which would be affected by setting aside 
the decree and re-opening the litigation, although the statute is si- 
lent as to such notice. Jb. 127. 

90. Same; not set aside as matter of absolute right and of course.-—Under. 
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the present statute, a decree against a non-resident defendant, 
without personal service, should not be opened as a matter of ab- 
solute right. and of course, on the presentation of a petition, but 
only upon sufficient cause shown. It should be shown that be- 
cause the party had not actual notice of the suit and the opportu- 
nity to defend, an unjust decree had been pronounced against him ; 
and if this is not shown, but it is apparent from the averments of 
the petition, that the decree is right and just in itself, and such an 
one as the court, on another hearing, would be bound to render, 
the decree should not be opened or set aside. Jb. 127. 


See AMENDMENT, 4-6. 
IV. REFERENCE TO, AND PROCEEDINGS BEFORE REGISTER. 


91. Evceptions to master’s report.—Where a party excepting to the reg- 
ister’s report fails to comply with the 98d Rule of Chancery Prac- 
tice, requiring the noting of evidence at the foot of each exception 
to conclusions of fact drawn by the register, the chancellor com- 
mits no error in overruling the exception entirely. Crump v. 
Crump, 156; Mooney v. Walter, 75. 

92. Same; failure to note evidence relied on: its effect —Wher 2 a party 
has failed to note at the foot of an exception taken by him to a 
conclusion of fact reported by a register, the evidence or parts of 
evidence on which he relies to support his exception, under the 
93d Rule of Chancery Practice, the exception should be overruled. 
Vaughan v. Smith, 92. 

93. Exception to re gister’s report : its office. —The appropiate function of 
an exception to a register’s report, is to point out distinctly and 
clearly the error, or matter complained of as error. A mere gen- 
eral objection to the rulings or conclusions of the register, or to 
the results attained by him in the statement of an account, can 
not be entertained. Jb. 92. 

94. Register’ s report; when he need not report evidence taken before him. 
Under a decree of reference directing an account, and that the 
register report his conclusions upon the matters of fact referred to 
him for ascertainment, such conclusions form the only proper sub- 
ject-matter of his report; and it is not his duty to report the oral 
evidence taken before him on the reference and reduced to writing, 
or the facts shown thereby, from which his conclusions were drawn. 
Tb. 92. 

95. Same; when should not be disturbed.-—-—Where the conclusions of the 
register are drawn not only from depositions, but also from the 
oral examination of witnesses before him, the same weight and effect 
ought to be accorded to his findings as would be given to the ver- 
dict of a jury. If from the whole evidence it be a matter of rea- 
sonable doubt whether his findings are correct, they should not be 
disturbed. Ib. 92. 

96. Finding of register on oral testimony; its weight on appeal.—The 
finding of a register, based on the testimony of witnesses, who 
were present and testified orally before him, comes before a revis- 
ing court with strong presumption of its verity ; and this court will 
not reverse it, unless the preponderence of evidence against its 
correctness is so strong, that a judge at nisi prius would feel au- 
thorized to set aside a verdict rendered on similar testimony. Leh- 
man v. Levy, 48. 

97. Register’s report ; correction of error on appeal.—Where the register, 
in stating an account, commits an error in computation of interest, 
and an exception is taken by the injured party to the report, cov- 
ering only a part of such error, this court is not authorized to go 
beyond the scope of the exception ; but the error, so far as covered 
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by the exce — will be here corrected, without remanding the 
cause. Ih. 48 


CHANGE OF VENUE. 


B 


» 


» 
vo. 


Change of venue; prepayment of costs by party applying for.—It is 
the duty of a party obtaining a change of venue, under the statute 
Code of 1876, § 3119), to prepay the fees prescribed by the statute 
for a messenger to transport the transcript and papers in the cause 
to the court to which the same is removed without any demand 
therefor; and the clerk is not required to transmit the transcript 
and papers without the prepayment of such fees. Ex parte Holton, 
164, . 

Same ; effect of. —The effect of a change of venue regularly granted, 
is the discontinuance of the suit in the court in which it was 
brought; and thereupon the cause passes out of the jurisdiction, 
and off the docket of that court; and unless it is transferred to the 
court to which the change was made and docketed there, to have 
a place in any court. Jb. 164. 

Discontinuance ; what amounts to.—A plaintiff in an action of forcible 
entry and detainer pending in the circuit court, obtained a change 
of venue, but neglected for about seven years to prepay the messen- 
ger’s fees to transport the papers in the cause to the court to which 
the change was made, or to tender the same, and by reason of such 
neglect, the papers did not reach the latter court until about seven 
vears after the order for the change of venue was entered, and dur- 
ing that time the cause remained off the docket; he/d, that this 
wrought a discontinuance of the cause; and this court, on defend- 
ants’ petition, awarded a mandamus compelling the circuit judge 
to strike the cause from the docket, he having refused to do so on 
motion made by defendants. Jb. 164. 


CHARGE TO JURY. 


i. 


ov. 


4. 


On eff et of te stimony : when shown not to be error.—Where the bill of 
exceptions does not purport to state all the evidence which was in- 
troduced on the trial, this court can not affirm that the lower court 
erred in refusing a general charge upon the effect of the testimony, 
Pregame by one of the parties. Tuttle v. Walker, 172; Pace & 
Cor v. The State . Sad. 

 eondt upon effect of the testimony ; when prope rly refused.— A gen- 
eral charge upon the effect of the testimony can be given with pro- 
priety, only when the evidence as to all material facts, is free from 
conflict. Tuttle v. Walker, 172. 

‘harges of the court ex mero motu ; how ease should be presented to 
the jury by.—The general charge of the court, given ex mero motu, 
should present the case on trial in all the phases and aspects in 
which the jury ought to consider it, not giving any undue promi- 
nence to, or leaving in obscurity any phase or aspect, which the 
testimony tends to support; and if such charge in effect discards, 
or ignores, and thereby induces the jury to discard any real, mate- 
rial element of the offense imputed to the accused, it ought not to 
be supported. Woodbury v. The State, 242. 

When erroneous.—As a general rule, if affirmative charges assert 
correct legal propositions, their generality, obscurity, or ambiguity 
must be obviated by a request for more specific instruc tions; but if 
the immediate, direct tendency of such instructions is to mislead 
the jury, diverting their attention from material evidence, and from 
the ‘consideration of controlling inquiries, or creating the impres- 
sion that they are authorized to exclude evidence they ought to 
consider, such instructions are erroneous, and will operate a re- 
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versal of the judgment they have induced. Woodbury v. The State, 
242; Jackson & Dean v. The State, 249. 

Same.—The giving of a charge in a criminal case at the request of 
the State, which pretermits all inquiry as to venue, is a reversible 
error. Collier v. The State, 247. 

. Where the evidence is conflicting.—Where the evidence in a cause is 
conflicting, and the case is presented to the jury in two variant 
phases, each party is wactified in having the jury instructed as to 
the law, as it would arise if his hypothesis were the true one. The 
charge, however, must properly refer to the jury the finding of the 
facts, and the applic ation of the law must be made contingent on 
the ascertainment of the facts embraced in the the hypothesis. 
Hill v. Townsend & Eubanks, 286. 

7. When error without injury.—A charge which refers to the jury the 
construction of a written contract, is without injury to the appellant, 
when the court should have construed such contract against the 
views maintained by him. Jb. 286. 
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See Britt or Exceptions, 7, 8, 9. 


CODE OF ALABAMA. 


1. §401. Compensation to tax assessor. East v. Eichelberger. 187. 

2. §414. Settlement of tax collector. The State v. Lott, 147. 

3. $464. Limitation of suit for recovery of land sold for taxes. Pugh 
vr. Youngblood, 296. 

4. §559. Substitution of lost records in probate court. MeBryde v. 
Rhodes. 133. . 

5. § 657, subd. 3. Supervisory powers of cireuit court. State ex rel. 


Pinney v. Williams, 311. 
6. § 845. Duties of county treasurer. State ex rel. Mobile Co. v. Stone, 
Treas., 206. 
§§ 1701, 1711. Damages to stock by railroad. Ala. Great Southern 
R. R. Co. v. Killian, 277. , 
§§ 1937-48. Building and loan associations. Security Loan Asso- 
ciation v. Lake, 456. 
§ 2121. Statute of frauds. ‘Madden v. Floyd, 221; Moog v. Strang, 
98 ; Heflin v. Milton, 354. 
10. § 2126. General assignment. Danner & Co. v. Brewer & Co., 191; 
Bromberg Bros. v. Heyer Bros., 22. 
11. § 2131. Contracts founded on gambling considerations. Hawley 
v. Bibb, 52. 
12. §§ 2145-46. Execution of deeds. Stewart v. Beard, 470. 
13. § 2154. When deed self-proving. Dugger v. Collins & MeRae, 324. 
14. § 2166. When mortgage - land void for failure to record. ‘Le h- 
man, Durr & Co. v. Shook, 486. 
15. §2185. Naked trusts. Wilkinson v. May, 33. 
16. § 2216. Disposition under appointment. Collins, Guardian, v. 
Toomer, 14. 
§§ 2292-3. Dissent by widow from will of deceased husband. 
Crenshaw v. Carpenter, 572. 
, 18. §§ 2524-5-8. Settlement by administrator. Cook v. Cook, Ex’r, 294. 
19. §§ 2590-1. Settlement by administrator on his resignation or re- 
moval. Ib. 294. 
20. §§ 2597-8. Non-claim. Zaylor, Adm’r, v. Robinson, Adm’.x, 269. 
21. § 2687. Divorce for cruelty. Folmar v. Folmar, 84. 
22. § 2714. Husband's distributive share of wife’s estate. Chambers 
v. Ringstaff, 140. 
23. § 2748. pAmee rome a of guardian. Desrihes v. Wilmer, 25. 
24. §2820. Exemption. Weis v. Levy, 209; Williams v. Bowden, 433. 
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25. 
26 


97 


mie 


28, 
29. 


30. 
31. 


32. 
9 
os 

St. 

30. 

36. 


voi. 


46. 
47. 
48. 


40. 


§§ 2836-8. Contest of exemption. Lery & Co. v. Moog, 63. 


§ 2886. Redemption of real estate by child under conveyance from 
parent. Lehman, Durr & Co. v. Shook, 486. 

§ 2904. Suits against partnerships. Yarbrough v. Bush, 170; Hall 
v. Cook, 87; Hall v. Green & Co., 368. 

§ 2908. Revivor of action. Ev parte Sayre, 184. 


§§ 2962-3. Plea of not guilty and disclaimer in action of ejectment. 


Alerander v. Wheeler, 332. 
§ 2966. Possession under color of title. Allen v. Kellam, 442. 
§ 2067. Verdict in ejectment. Alexrander v. Wheeler, 33.2. 
§ 3006. Right of amendment. Adngsbury v. Milner, 502. 


§ 3009. Form No. 12—on bonds with condition. Dothard v. 


Sheid, 135. 


§§ 3107-8. Bill of exceptions. Weems v. Weems, 104. 


§ 3111. Establishing bill of exceptions in Supreme Court. Posey 
vt. Beale, 32. 

§ 3119. Messenger’s fees on change of venue. Er parte Holton, 164. 

§ $226, subd. 7. Statute of limitations—actions against sureties on 

guardians’ bonds. Garrett v. Garrett, 429. 

§ 3235. Statute of limitations ; exception on reversal of judgment. 
Morrison v. Stevenson, 448. 

§ 3269. Answer of garnishee. Security Loan Asso’nv. Weems, 584. 

§ $286. Lien for advances to make crops. Collier & Son v. Faulk 
& Martin, 58 ; Comer v. Daniel, 434. 

§ 3502. Suggestion by garnishee of adverse claim. Security Loan 
Ass'n v. Weems, 584. 


§§ 3467473. Landlord’s lien for rent and advances. Tuttle v. Wal- 


ker, 172; Fitzsimmons v. Howard, 590; Busbin v. 
Ware, 279. 


§§ 3474-5. Relation of landlord and tenant. Collier & Son v. Faulk 


& Martin, 58; Holeombe v. The State, 218 ; MeCall v. 
The State, 227. 
§ 5601. Practice in mandamus cases. Leigh v. The State ex rel. 
OY Bannon, 261. 
§ 3606. Venue in suits before justices of the peace. Atkinson v. 
Wiggins, 190, 


§§ 3663-75. Summary judgments. Thompson v. Acree, 178. 


§ 38697-3710. Unlawful detainer. Beck v. Glenn, 121. 
§ 3758. Limitation of suits in chancery. Morrison rv. Sterenson, 
44s. 
§ 3790. Amendments inchancery. Rapier v. Gulf City Paper Co., 
476 ; Winter v. Merrick, 86; Kingsbury vr. Milner, 502, 
§ 3824. Decrees pro CONTESSO, Madden v. Floyd, }.-f 
§ 5830-1. Decrees against non-residents without personal services. 
Lehman, Durr & Co. v. Collins, 127. 

§ 5917. Appeal from interlocutory orders. Crumley Bros. v. Bryan 
& Co., 91. 

§ 4109. Carrying concealed we spon. Harman v. The State, 248. 

§ 4189. Adultery betwee: white person and negro. Pace & Cox 

v. The State, 231. 

§ 4203. Using abusive, vulgar or insulting language, ete. Bragg 
v. The State, 204. 

§ 4511. Robbery. Jackson & Dean v. The State, 249. 

§ 4853. Removing, or selling property. covered by lien. Ellerson 
v. The State, 1. 

§ 4354. Selling or conveying mortgaged property. Johnson v. The 
State, 593. 

§ 4876. Obtaining property*under false pretenses. Woodbury v. 
The State, 242. 

§ 4731. Hard labor for costs. Bradley v. The State, 318. 
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61. § 4806. Indictment for retailing. Powell vr. The State, 10; Boon v. 
The State, 226. 

62. §§ 4872-44. Trial of capital offense. Spicer v. The State, 159. 

63. § 5043. Sheriff's fees for feeding prisoners. Bradley v. The State, 
ols, 


COLOR OF TITLE. 


1. Deed to purchaser of lands at tar sale is color of title, though invalid. 
Although a conveyance to the purchaser of lands sold for non-pay- 
ment of taxes may not recite facts which would support the sale, 
and for that reason is invalid upon its face, such conveyance con- 
stitutes color of title, and possession taken and held under it is ad- 
verse, and will not only bar the entry of the true owner, but will 
ripen into an indefeasible title, if it be continued for the period pre- 
scribed by the statute of limitations. Pugh v. Youngblood, 296. 
‘olor of title and good faith under section 2966 of the Code.—A deed 
made by one acting as administrator under a void appointment, 
though void itself, is color of title within the meaning of section 
2966 of the Code of 1876, providing that persons holding under 
color of title, in good faith, are not responsible for damages or 
rent, in actions for realty, for more than one year before the 
commencement of the suit, when, on its face, it appears to convey 
a good title, and its defects are made manifest only by proof of ex- 
trinsic facts. Allen v. Kellam, 442. 


* 
L 
~ 


COMMON CARRIER. See Rar_roap. 
COMMON LAW. 


1. Pesumed to prevail in New York.—In absence of proof to the con- 
trary, the common law is presumed to prevail in the State of New 
York. Hawley v. Bibb, 52. 

2. Presumed to prevail in Pennsylrania.—And also in the State of Penn- 
sylvania. Snow v. Schomacker Man, Co., 111. 

3. Presumed to prevail in Mississippi.mAnd also in the State of Mis- 
sissippi. Danner & Co. rv. Brewer & Co., 191. 


CONSTITUTIONAL LAW. 


1. Constitutional provisions ; rule of construction.—In the construction 
of constitutional provisions prescribing rules of legislative proce- 
dure, the observance of which is essential to the validity of legis- 
lative enactments, the courts keep steadily in view the pur- 
poses of their adoption, and unl a closeness of construction 
which would tend to embarrass legislation. Montgomery M. B. and 
L. Association. v. Robinson, 413. 

2. Second clause of second section of fourth article of constitution of 1865, 
construed.—The second clause of the second section of the fourth 
article of the constitution of 1865, providing that ‘‘ each law shall 
embrace but one subject, which shall be described in the title,’’ 
was not directed against the generality and comprehensiveness of 
titles to legislative enactments ; but against combining several pro- 
jects or subjects, having no proper relation to each other, in one 
bill, of which the title gave no intimation. Jb. 413. 

3. Same ; the act incorporating The Montgomery Mutual Building & Loan 
Association, not violative of constitution.—The act of the General 
Assembly entitled ‘‘ An act to incorporate The Montgomery Mu- 
tual Building and Loan Association,”’ a yproved February 11th, 
1867 (Pamph. Acts, 1866-7, p. 408), had but one subject, which 
the title with clearness indicates, though it may not indicate the 
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objects the corporation is designed to accomplish, or the powers 
with which it is to be invested, or the agency to be employed, or 
the mode to be pursued in exercising the powers. These are inci- 
dents necessarily pertaining to corporate existence—parts of the 
general subject expressed in the title. This act did not, therefore, 
offend such constitutional provision. Jb. 413. 

4. Section 2 of article 4 of constitution of 1875, construed.—The consti- 
tutional provision requiring that each law shall contain but one 
subject, which shall be clearly expressed in its title (Con. 1875, 
§ 2, Art. 4), is intended to prohibit the legislature from introducing 
into the body of an act such foreign or incongruous matters as are 
not reasonably comprehended within the title; but not from em- 
bodying in an act various details relating to one general subject, 
which is so expressed in the title as not to mislead or deceive. 
Carson v. The State, 235. 

5. Same; when act not violative thereof.—The act entitled ‘ An act to 
prohibit the sale or otherwise disposing of spirituous, vinous or 
malt liquors within one mile of the court house in the town of 
Ashville, in St. Clair county,’’ approved February Ist, 1871, 
(Pamph. Acts, 1870-1, p. 189), which, in the body thereof, prohi- 
bits the selling, giving or delivering of ** spirituous, vinous or malt 
liquors, ale, lager beer, or intoxicating bitters, in quantities less 
than forty gallons ’’ within the territory designated in the title, and 
which contains two provisos excepting certain cases from its 
operation, is not violative of the constitutional provision requiring 
that each law shall contain but one subject, which shall be clearly 
expressed in its title. Jb. 235. 

6. Act of legislature authorizing sale of decedent’s land by widow, con- 
stitutional.—An act of the General Assembly authorizing the widov 
to sell lands of a decedent at private sale, subject to the approval 
of the judge of probate of the county in which the decedent re- 
sided at the time of his death, is constitutional; and a sale and 
conveyance made by the widow, and approved by the judge of 
probate under the act, passed the legal title to the purchaser. 
Bruce v. Bradshaw, 360. 

7. Section 4189 of the Code of 1876, not riolatire of constitution of United 
States. —The fact that the punishment affixed to the offense of liv- 
ing in adultery or fornication, when committed by a negro and 
white person together, is different from that affixed to that offense 
when committed by two white persons or two negroes, is not a 
discrimination in favor of, or against either race; and the statute 
prescribing such punishment (Code of 1876, §4189), is not violative 
of the 14th amendment of the constitution of the United States. 
Pace & Cor vy The State, 231. 

8. When part of statute violative of constitution may be expunged without 
affecting other parts.—lf the provisions of an act of the legislature 
are all connected in the subject-matter, depending on each other, 
operating together for the same purpose, or otherwise so connected 
in meaning, that it can not be presumed that the legislature would 
have passed the one without the other, the constitutional invali- 
dity of one part of the act will vitiate the other, and both must 
fall together. But if the parts of an act are perfectly distinct and 
separable, and are not dependent the one on the other, and effect 
can thereby be given to the act, the unconstitutional part of the 
act may be expunged, and the other parts be permitted to stand; 
and this too, even if the valid and invalid parts are in the same 
section. Powell v. The State, 10. 

9. Same ; local statute prohibiting sale of liquors construed.—Where an 
act of the legislature, prohibiting the sale or other disposition of 
any vinous, spirituous or malt liquors, under a penalty, contains a 
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proviso exempting from the prohibition of the act the sale of 
domestic wines manufactured from grapes grown in this State, a 
discrimination is thereby made against wines made from grapes 
grown in other States, but not against foreign spirituous or malt 
liquors. And while it may be, that this legislative discrimination 
is invalid so far as concerns Wines imported from other States, un- 
der the principle decided in Welton vr. Missouri, 91 U.S. 275, and 
followed by this court in Vines v. The State, 67 Ala. 73—a point not 
decided—the rest of the law would be unaffected thereby, and 
would stand Jb. 10, 

10. Slaves emancipated by ordinance of 22d September, 1865.—The insti- 
tution of slavery ceased to have a legal existence in this State 
from and after the adoption, by the Constitutional Convention of 
1865, of the ordinace of 22d September of that vear, which de- 
clared that thereafter there should not be in this State ‘‘ slavery 
nor involuntary servitude, otherwise than as punishment for 
crime.’’—(Revy. Code, p. 538.) Washington r. Washington, 281. 

11. Ordinance of 29th September, 1865, ratifying and legalizing marriages 
between freedmen and freedwomen.—The ordinance of the 29th 
September, 1865, (Rev. Code, p. 64), adopted by the convention 
in recognition of the necessity for a definition ot the legal status 
of the population emancipated from slavery, living together as 
man and wife, commends itself to the moral sense, is eminently 
just, conservative of social order, promotive of morality, and pre- 
servative of the legitimacy and rights of the innocent offspring of the 
pre-exisiting union it ratified and legalized, and belongs to a class 
of legislation, which, when employed for such beneticent purposes, 

deserves the highest judicial consideration. J. 287. 

12. Same ; its effect and operation.—By force of the ordinance, all the 
legal infirmity of the relation between the parties to whom it ap- 
plied, was removed, and they became man and wife. By the or- 
dinance they were not compelled into an involuntary relation ; but 
the voluntary relation which they had formed, and which, by con- 
tinuance atter emancipation, they had affirmed, so far as it was 
‘apable of confirmation by their own acts, was legalized. Jhb. 2817. 

13. Same.—The ordinance had no reference to, or effect upon mere 
illicit intercourse, not intended, or recognized by the parties as 
marriage. It is not the cohabiting /ike man and wife, but the co- 
habiting as man and wife, and in mutual recognition of the rela- 
tion, the ordinance legalizes. Jb. 281. 

14. Same ; widow of freedman whose marriage was thereby legalized, en- 
titled to dower.—Under the operation of this ordinance, the mar- 
riage of two negroes, who intermarried in 1847, while they were 
both slaves, and who continued to live together as man and wife 
until their emancipation, and thereafter tor several months after 
the adoption of the ordinance, was legalized, and on the death of 
the man, the woman, as his widow, was entitled to dower in his 
lands, although the man, in October, 1866, abandoned her, pro- 

_ cured a marriage license and married another woman, with whom 
he lived as his wife until his death. Jb. 287. 

15. License to sell liquors not a contract.—A license issued under the 
general statute to a dealer in liquors, is in no sense, a contract be- 
tween the State and the licensee, and it is not protected by the con- 
tract clauses of the Federal constitution and of the constitution of 
this State. It is a mere permit and can be revoked by the legisla- 
ture at pleasure. Powell v. The State, 10. 


CONTESTED ELECTIONS. 


1. Provisions for contest in general election law ; when inapplicable.—The 
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act of the General Assembly, approved February 18th, 1881 
(Pamph. Acts, 1880-81, p- 220), authorizing an election for the 
purpose of permanently locating the county site of Escambia 
county, makes no provision for a contest of the election to be held 
thereunder; and as the provisions of the general election law regu- 
lating contests of election (Code, 1876, §§ 302-41) being confined 
to election of persons to office, are not applicable, there is no pro- 
vision made by the statutes for a contest of such an election. 
Leigh v. The State ex rel. O' Bannon, 261, 

2. Same ; to contest the declared result of an election, not within the scope 
of its operation.—The result of an election held under an act of the 
General Assembly, authorizing an election for the purpose of per- 
manently locating the county site of Escambia county, as declared 
by the board of supervisors, can not be contested by mandamus, 
although no other reme.ly is provided by law for such a contest. 
Th. 261. 

3. Quo warranto ; when not a remedy to contest an election.—The result 
of such an election, so declared, can not be contested by quo war- 
ranto, or by the statutory proceedings in the nature of a quo war- 
ranto. 261, 

4. Election under local option law; contest thereof.—The local option 
law of Calhoun and other counties, approved March 19th, 1875, 
(Pamph. Acts, I874-5, p. 276), containing no provision for contest- 
ing elections held thereunder, if there be irregularities in such 
elections, not apparent on the face of the proceedings or return, 
statutory contest is not the mode of inquiring into, or correcting 
them. Sarage r. Wolfe, 569. 


CONTEST OF EXEMPTIONS, 
See EXEMPTIONS. 

CONTRACTS. 

1. Future contracts ; when inralid.—While the sale of goods, to be de- 
livered at a future day, is valid, although the vendor neither has 
the goods in his possession, nor has contracted for the purchase of 
them, nor has any exp ctation of acquiring them except by pur- 
chase at some time before the day of delivery; vet, if from the na- 
ture of the transaction and the circumstances attending it, what- 
ever may be the form of the contract, it is apparent that the par- 
ties did not intend either a purchase or sale, or a delivery of the 
goods, bui that, at the time appointed for delivery, the transaction 
should be closed upon the basis of the then market price, the los- 
ing party paying tothe other the difference,—such a transaction is 
a wager, and is void at common law. Hawley v. Bibb, 52. 

2. Same ; when advances made therefor by broker recoverable.—In 
the absence of a statute pronouncing future contracts, which 
are mere Wagers, illegal and void, the general rule is that where a 
party makes such contracts through a broker, fora commission only, 
which is payable in any event, whether loss or gain result to the 
principal, such broker having no interest in the contracts, the 
principal is bound to reimburse the broker for advances made for 
him, if he subsequently execute his note or bill therefor, or make 
an express promise to pay them, or if, with full knowledge of the 
facts and without objection, he permits the transaction to proceed. 
Th. 5?. 

. Contracts founded on a loan or advance of money to bet or stake as a 
wager; their validity.—lf a party employ a broker to make for him 
contracts for the future delivery of cotton, and gives to such broker 
his acceptance of a bill of exchange to be discounted and used in 
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9. 


10. 


making such contracts; and if at the time it was his purpose, as 
was known to the broker, neither to actually buy or sell cotton, 
nor to receive or to deliver it, but simply to stake margins to cover 
differences in price, and, on final settlement, merely to receive or 
pay the difference between the contract price and the market price 
at the time fixed by the contract for delivery,—the consideration of 
the bill of exchange would represent a loan or advance of money 
to bet or stake as a wager on the future price of cotton; and if the 
contract further contemplates that the money is to be advanced 
and loaned in this State, upon transactions to be made here, the 
bill of exchange would fall within the interdiction of the statute, 
and would be void in the hands of an innocent holder for value. 

Tb. 62. 

‘ontracts founded on a gambling consideration void under the statute. 

The statute of this State (Code, § 2131,) pronounces all contracts 

founded, in whole or in part, on a gambling consideration, void ; 

and, under its operation, negotiable instruments made upon a gam- 
ing consideration, or for a wager, are void, even in the hands of an 

innocent holder for value. Jb. 52.- 

Validity of contract determined by the law of place of performance. 
The force and validity of a contract, made in this State, but in the 
performance of which all acts and transactions were contemplated 
and were in fact done and performed in another State, must be de- 
termined by the law of that State. Jb. 52. 

Construction of contract determined by place of performance.—The 
construction of a contract of sale of personal property, made and 
performed in another State, must be determined, as to its obliga- 
tions and the rights of the parties thereunder, by the law of such 
State. Snow vr. Schomacker Manuf. Co., 111. 

Contract of sale; when advertisement a part of. —Where a manuiact- 
urer offers by letter to sell pianos of his own manufacture to a 
party at a distance, stating the terms of the sale, and directing at- 
tention to a circular advertising the pianos, sent |.y the same mail, 
on the front page of which is printed in a conspicuous manner the 
words, ‘‘ Every piano warranted for five vears;"’ these words are 
thereby incorporated into the offer contained in the letter, and, on 
acceptance of the offer, and a purchase thereunder, atter the re- 
ceipt of the circular, they constitute a part of the contract of pur- 
chase. Jhb. 111. 

When void as against public policy.—All agreements, express or im- 
plied, the consideration of which is the compounding of a felony, 
or the suppression of a prosecution for a criminal offense, strictly 
public in its character, are illegal and void as against publie policy. 
Moog v. Strang, 98. 

When not affected by motives of parties. —W hen a crime has been 
committed, creating a civil liability against the offender, and a set- 
tlement of such civil liability is made between the parties in inter- 
est, the motives prompting them to make the settlement, however 
reprehensible they may be, are not cognizable by the courts, so long 
as the minds of the parties fall short of concurring in an agreement, 
express or implied, to compound, or not to prosecute the crime, as 
the consideration, in part or in whole, of the payment of the debt 
or damages resulting from the commission of the offense. Tb. 98. 

When contract Constitutes contracting parties tenants in common.—In- 
dependent of, and apart from the influence of § 3475 of the Code, 
a contract between two parties farming together, by the terms of 
which one is to furnish the land and stock and feed for stock, and 
the other all the labor to make a crop, the crop when made to be 
equally divided between them, constitute the parties thereto ten- 
ants incommon of the crop raised by them under the contract. Col- 


~ 














INDEX. 647 


CONTRACTS—Continued. 
lier & Son v. Faulk & Martin, 58 ; McCall v. The State, 227 ; Hol- 
combe v. The State, 218. 
11. Sections 3474 ond 3475 of the Code construed.—The act of February 
9, 1877, (Acts 1876-7, p. 74), which is now partially embraced in 
sections 3474 and 3475 of the Code, did not totally abrogate or abol- 
ish the relation of tenants in common in the cases coming within 
the purview of the act, but only modified it so as to give each ten- 
ant In common a lien on the share of the other in the crops jointly 
raised, with the remedy of enforcing it by attachment. (BricKELL, 
C. J., dissenting.) Ib. 58, 218, 227. 

Partnerships ; contracts joint and several,—Under the statutes of this 
State, the promises, contracts and obligations of partnerships, 
whether written or verbal, given within the scope of partnership 
dealings, are the promises, contracts and obligations of the part- 
nership, and of each and every member thereof. Fall r. Cook, 87; 
Hall r. Green & ¢ On, J68, 

13. Construction of.—Where in a contract of sale of personal property 
consisting of a steam saw and grist mill, with certain appurte- 
nances, it Was provided that the purchase-money should be paid in 
installments, and that upon default in the payment of any one of 
the installments, the purchaser should forfeit all former payments 
made by him, and, on the demand of the seller, should ‘* give into 
his possession the mill, with all the additions thereto, in good run- 
ning order, with all obtained from him,’’ the words ‘‘ additions 
thereto,’ as used in the contract, do not embrace detached articles 
of personal property purchased to aid in operating the mill, such 
as oxen, carts, ete., but only such personal property as was in fact 
added to the mill. 7/Zill ve. Townsend & Eubanks, 286, 

14. Parol contract of sale of pe rsonal property valid.—A parol contract of 

sale of personal property is valid. Jb. 286. 

5. Forfeiture in contract of purchase of personal property does not exist, 
unless specially provided for.—The law does not favor a forfeiture 
in a contract of purchase of personal property, by which a party 
to the contract loses the benefit of all payments he has made there- 
on, and also all interest in the property, upon his failure to pay 
any one of a series of installments of the purchase-money ; and to 
authorize or sustain such a claim of forfeiture, it must be specially 
provided for by the contract. Jb. 286. 

16. Waiver of fort iture in contract of sale of personal property.—A for- 
feiture contained in a contract of sale of personal property, on de- 
fault in payment of any one of several installments of the purchase- 
money, Is waived, when the seller, after such default, enters into a 
new contract of sale with the original purchaser and others, and 
receives from them payment of all the installments then due from 
the original purchaser. Jb. 286. 

i7. Same.—But a waiver of one or more of such forfeitures or defaults, 
is not a circumstance tending to show a waiver of subsequent de- 
faults, or forfeitures based thereon; and a charge instucting the 
jury, that if four such forfeitures occur in succession, and the seller 
fails to claim and enforce either of them, then they may look to 
these facts, in connection with all the other evidence, for the pur- 
pose of determining whether he had waived the subsequent forteit- 
ures, is erroneous. Jhb, 286. 

18. When breach of contract by the seller of pe rsonal pyroperty will prevent 
a recovery based on a forfeiture.—Where the plaintiff in an action 
for the recovery of chattels in specie, consisting of a steam saw and 
grist mill and appurtenances, claims under a forfeiture contained in 
a contract of sale made by him, as seller, with the defendants, as 
purchasers, and based on a default in payment of part of the pur- 
chase money, and it is shown that, in violation of a clause in the 


1 


to 
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19. 


20. 


21. 


2 


contract, he failed to furnish the purchasers with certain timber 
privileges, he can not recover. Jb. 286. 

Written contract; when varied by oral agreement.—Where, by the 
terms of a written agreement of compromise of a pending suit 
against a town, on bonds issued and delivered by it to a railroad 
corporation as security for stock subscribed by the town, and by 
the railroad corporation assigned to the plaintiff, a judgment for a 
specified amount, which was less than the face of the bonds, was 
to be taken by the plaintiff in full satisfaction of the bonds, and no 
mention was made in such agreement of the stock for the security 
of which the bonds were issued,—a contemporaneous oral agree- 
ment to the effect, that the town, as a part of the consideration 
moving the plaintiff to make the compromise, was also to transfer 
to the plaintiff stock in the railroad corporation amounting to 
eight thousand dollars, would vary, and add an important term to, 
the written contract, which the law does not allow. Bank of Mo- 
hile v. Mobile & Ohio R. R. Co., 3068. 

Contract of sale, when title does not pass thereby.—When in a contract 
of sale of personal property, any thing necessary to individualize 
the thing sold, such as weighing, measuring, counting, or separat- 
ing it from a bulk, is wanting, and the thing sold is therefore 
not susceptible of identification, the title thereto does not pass by 
the contract to the purchaser, and he can not maintain detinue 
therefor, or trover for the conversion thereof. Mobile Sarings 
Bank v. Fry, 348. 

Validity of contract not affected by fact that consideration moves 
from one, while its promises and obligations are made to another. 
The validity of a contract is not affected, because the considera- 
tion may not have moved from the party to whom the obligations 
of the contract are extended, and in whom the right of enforcement 
resides. It is not uncommon, that the consideration for a contract 
moves from one person, while its promises and obligations are 
made to another, and the validity of such contracts, when accepted 
by the party to whom the promise or obligation is made, can not 
be questioned. Wimbish vr. Montgomery M. B. & L. Asso’n, 575, 

When a fired sum to be paid on breach of contract, a penalty and not 
liquidated damages.—W here a railroad company, having constructed 
its road-bed through a city lot, instead of proceeding under the 
statute, entered into a written contract with the owner, thereby ac- 
quiring a right of way over the lot, in consideration of a given 
amount in money, and of an agreement on its part, that it would 
do certain work on specified streets leading to, or around the lot, 
where they were intersected by the railroad, within a time pre- 
scribed by the contract,—a stipulation in such contract, that for 
any failure on the part of the company, after the time within which 
it agreed to do the work, it would pay the owner one dollar per day 
for each day it was in default, will be construed to have been in- 
tended by the parties as a penalty, and not as liquidated dam- 
ages; and on a breach of the stipulation the owner would be en- 
titled to recover the actual loss or injury sustained by him there- 
from, which is the diminution of the value of the lot resulting 
from the obstruction or interruption by the railroad of the streets 
on which the work was to be done. Hooper v. Savannah & Mem- 
phis R. R. Co., 529, 


See AMBIGUITY. 
Cuancery, 15, 23. 
ConstituTIONAL Law, 15. 


Fraup anp UnpbvE INFLUENCE. 
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See INSURANCE. 
VENDOR AND PURCHASER. 
WARRANTY, 


COSTS. 
See Criminat Law, 11-14. 


COURT, COMMISSIONERS. 


1. Its authority over fine and forfeiture fund.—The commissioners court 
has no control over fines and forteitures; but the fund accruing 
therefrom is in the custody of the treasurer, and is subject to his 
continued custody until paid out by him pursuant to law. The 
. State ex rel. Mobile County v. Stone, Treasurer. 206. 


COURT, COUNTY. 
See Criowinat Law, 15. 


COURT, PROBATE. 


1. Authority to appoint guardian for minors.—A probate judge has no 
authority to appoint a guardian for minors, for the purpose of hav- 
ing them sent into a foreign country; and an appointment made 
upon an application which shows that such is the purpose for 
which it was sought, is improvident and erroneous, and may be 
revoked at same term without notice to the party to whom the let- 
ters were issued. Desribes vr. Wilmer, 25. 

2. Decree confirming sale af lands ; its effect-—The order of a court of 
probate confirming the sale of lands made by an administrator, is 
a decree of that court rendered on inquiry, all parties in interest 
having the opportunity of being heard, and of contesting or of sup- 
porting the sale; and if rendered in a case in whieh the court has 
jurisdiction, in the absence of fraud, such deeree is final and con- 
clusive of the adequacy of the price for which the lands sold, and 
of all other facts necessarily involved in its rendition, unless as- 
sailed on error or appeal. Lowe rv. Guice, 80. 

3. Lost record.—When evidence insufticient to authorize its substitu- 
tion. McBryde v. Rhodes, 133. 

4. Power to compel personal representative to settle.—Under the Code the 
jurisdiction of the probate court to compel a final settlement of the 
accounts of an executor or administratcr, after eighteen months 
from the grant of letters, does not depend on the petition of a party 
interested in the estate, invoking the exercise thereof; but the 
court may then, er mero motu, compel such settlement, if the con- 
dition of the estate will admit of it. Cook v. Cooketal., Ea’rs, 294. 

5. When inferior tribunals.—Probate courts in this State are inferior 
tribunals, as compared with circuit courts, or with city courts hav- 
ing co-extensive jurisdiction, within the meaning of subd. 3 of sec- 
tion 657 of the Code of 1876. The State ex rel. Pinney v. Williams, 
31l, 

6. Jurisdiction to decree the sale of ward’s lands on petition of guardian. 
The probate court has jurisdiction to order the sale of real estate 
belonging to minors, on the application of the guardian, only in 
the following cases: (1) For the support and education of the 
ward (Code, § 2780); (2) for reinvestment (Jb. § 2785); and (3) for 
distribution among joint owners (Jb. § 3514). Mohon v. Tatum, 
Guardian, 466. 

7. Election under “local option’’ statute.—Nature of jurisdiction, and 

; when proceedings thereunder void. Sarage v. Wolfe, 569. 


, 
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Abusive, INSULTING OR VULGAR LANGUAGE IN THE PRESENCE OF 
FEMALES. 

What is a dwelling within meaning of section 4203 of the Code. 
Where a husband had left the house which had been his dwelling, 
with no intention of returning, but he had not removed his house- 
hold effects therefrom, and his wife had remained spending her 
days in the house, but her nights elsewhere, and was proposing to 
remove therefrom, it not being shown that the husband had ac- 
quired a dwelling elsewhere,—held, that the house was the dwell- 
ing of the husband within the meaning of section 4203 of the Code 
of 1876, punishing the use of abusive, insulting or vulgar language 
in or near a dwelling in the presence of a female or a member of 
the family. Bragg v. The State. 204. 


Il. ApvuLrery. 


Indictment against white person and negro for living in adultery or 


fornication ; when sufiicrent.—An indictment charging that ** Tony 
Pace, a negro, or the descend»nt of a negro to the third generation 
inclusive, a man, and Mary Ann Cox, a white woman, did live to- 
gether in a state of adultery or fornication,’’ sutticiently charges 
the offense of living in adultery or fornication, as demanded by 
section 4189 of the Code of 1876. Pace & Cow vr. The State, 231. 


Section 4189 of the Code of 1876, not violative of Cons'ilution of Uni- 


ted Sta'es.—The fact that the punishment aftlixed to the offense of 
living in adultery or fornication, when committed by a negro and 
white person together, is different from that affixed to that offense 
when committed by two white persons or two negroes, is not a dis- 
crimination in favor of, or against either race; and the statute pre- 
scribing such punishment (Code of 1876, § 4189), is not violative 
of the l4th amendment of the Constitution of the United States. 
Th. 231. 


Ill. Arrest. 


Power of marshal of Oxford to make arrest.—Under the act of the 


General Assembly incorporating the town of Oxford (Pamph. Acts, 
1859-60, p. 583), which was revived and re-enacted by the act of 
March Ist, 1876 (Pamph. Acts, 1875-6, p. 315), imposing on the 
marshal of the town the same duties, and conferring upon him the 
same powers, as are ‘‘now conferred by law upon the constables 
of this State,’? the marshal has authority to arrest, without war- 
rant, any person threatening to commit a breach of the peace in 
his presence. Hayes v. Mitchell, 452. 


Power of such officer to imprison after arrest.—After the arrest of such 


person, he should not be imprisoned, unless circumstances ren- 
dered his imprisonment necessary. But if by reason of the un- 
seasonableness of the hour, or the inaccessibility of the mayor, 
or other magistrate having jurisdiction, the offender could not be 
brought to trial; or, if by reason of riotous or lawless conduct, the 
peace-preserving powers of the marshal were, or seemed to be in 
request, to maintain the general peace, or to protect others or their 
property from lawlessness, the marshal would be authorized to im- 
prison the offender, until he could be properly brought to trial. 
Tb 452. 


IV. Assau_t AnD Batrery. 


When doctrine of self-defense can not be invoked.—In a prosecution 
for assault and battery, the defendant can not invoke the doctrine 
of self-defense, where the evidence shows that he provoked and 
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brought on the difficulty, and committed a battery on the prose- 
cuting witness by placing a pistol against his chin in an angry and 
insulting manner. Johnson v. The State, 2538. 

7. Same.—Any one who brings on, or provokes a personal rencounter, 
thereby disables himself from relying on the plea of seli-defense 
in justification of a blow which he struck during such rencounter. 
Page v. The State, 229. 


V. Carrying ConceEALED WEAPONS. 


8. Can not be carried within curtilage of defendant’s abode.—Under the 
provisions of the act of February 19th, 1881, amendatory of sec- 
tion 4109 of the Code (Pamph. Acts, 1880-1, p58), it is no defense 
to an indictment for carrying a pistel concealed about the person, 
that the detendant, at the time of the commission of the act, was 
within the curtilage of his own abode. Nosuch exception is made 
by the statute. Harman v. The State, 248. 

Sa. Admissibility of evidence.—In a prosecution for carrying a concealed 
pistol, the defense being that the defendant had been threatened 
with, and had good reason to apprehend, an attack, it is not per- 
missible for him to show, that a person to whom he had spoken 
of the threat advised him to arm himself. John Berney v. The 
State nm th i 

9. When conduct leading to arrest and discovery of erime inadmissible. 
In such prosecution, disorderly conduct on the part of the de- 
fendant, which caused his arrest and led to the discovery of the 
concealed weapon, is irrelevant and inadmissible against bim. 
While such conduct may have been part of the res geste, and ex- 
planatory of the arrest, vet it had no tendency to prove or disprove 
the charge against the defendant, but did bave a tendency to pre- 
judice the jury unduly against him. Jb. 233. 

10. Declaration of accused; when inadmissib'e.—An offer on the part 
of a defendant, indicted for carrying a pistol concealed about his 
person, made severel days before he was detected in the act, and 
on being informed that threats of violence had been made against 
him, to borrow five dollars with which to purchase a pistol, being 
a declaration by the accused self-serving in its character, and ca- 
pable of concoction as a part of a scheme of crime, is not admissi- 
ble for him. Berney v. The State, 220, 

VI. Costs. 

11. Costs and fees; distinction between.—Costs and fees are generally 
altogether different in their nature, the one being an allowance to a 
party forexpenses incurred in the successful prosecution or defense 
of a suit, while the other is a compensation to an officer for services 
rendered in the progress of a cause. But in criminal cases 
especially, under the statute, this distinction is not observed ; but 
all the costs which are taxable, except compensation to witnesses, 
consist of fees fixed by the statute for services rendered by the of- 
ficers of court. Bradley v. The Sate, 318, 

12. Costs in criminal case ; section 4731 of the Code, as amended, con- 
strued.—The word e sts when employed in reference to criminal 
prosecutions under our statutes, embracing officers’ fees, the omis- 
sion of these latter words from the statute amending section 4731 of 
the Code (Pamph. Acts 1880-81, p. 37), does not change or lessen 
the character of the liability which a defendant convicted of crime 
can be compelled to discharge by hard labor. Jb. 378. 

13. Hard labor ; for what costs may be impose 7.—It is only costs incurred 
by the State, or to which the State, if it were lable for costs, 
could be subjected, for the payment of which a convict may be 
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14. 


15. 


16. 


17. 


18. 


19. 


compelled to labor; and hence, a defendant can not be sentenced, 
on conviction, to hard labor for the payment of fees due to his wit- 
nesses, or of fees due to the officers of court for services rendered 
to him in making his defense. Jb. 318. 

Same ; may be imposed for sheriff’s fees for feeding prisoners.—The 
compensation of the sheriff for feeding a defendant in a criminal 
case, while he is confined in jail to answer the indictment, is a 
part of the costs in the strictest sense of the term, taxable against 
him on conviction, and for the payment of which hard labor may 
be imposed. Jb. 318, 


VII. Country Covrt. 


Jurisdiction of county court of Hale county.—Under the statute con- 


ferring on the county court of Hale county ‘jurisdiction of all 
misdemeanors committed in said county ’? (Pamph. Acts, 1879-80, 
p- 205), that court has jurisdiction of a prosecution for misde- 
meanor, which was commenced by a warrant of arrest issued by 
a justice of the peace of the county, as a committing magistrate, 
who required the defendant to give bail for his appearance before 
the county court to answer the accusation. Johnson v. The State, 
593. 


VIII. Evipence. 


Admissibility of confessions.—Where a confession was made at a 
late hour of the night to the sheriff of the county by a prisoner, 
who was confined in jail on the charge of murder, and who had 
been advised that a mob was gathering in town to rescue him 
from jail, and who knew that a guard of eight or ten persons had 
been summoned to protect him, one of whom had asked him 
‘whether he was afraid of a mob,”? te which he replied in the 
negative, and to whom the sheriff himself, in the presence of a 
half dozen of the guards, had stated that he was ‘‘ in a bad fix,’’ 
and, in reply to a question put by the prisoner, had told him that 
** sometimes im cases of assault and battery and similar cases, it 
would be best to plead guilty,”’—/eld, that such confession was 
obtained under the combined influence of both hope and fear and 
was inadmissible. Redd v. The State, 255, 

Same.—Another confession of a similar character made by the 
prisoner on the following morning to the jailor, when he went up 
to feed the prisoners, which seems to have been elicited by a ques- 
tion put by him to the prisoner, asking whether the prisoner had 
anything to say to him, is presumed to have originated from the 
same motives, and is inadmissible, in the absence of evidence 
showing, that the influence exerted upon the mind of the prisoner 
by the events of the previous night, had been removed. Jb. 255, 

Whether confession voluntary or involuntary, a question for the court, 
It is for the court to determine whether the confessions of a pris- 
oner are voluntary or involuntary, and the court’s decision of the 
question can not be reviewed by the jury. Hence, a charge is er- 
roneous which submits to the jury the decision of this legal ques- 
tion, and should, for that reason, be refused. Jb. 255. 

Weight of confession ; in determning, the jury may consider the cireum- 
stances under which they were obtained.—But it is equally well set- 
tled, that after confessions in any case have been admitted, the 
jury may consider the circumstances under which they were ob- 
tained, and the appliances by which they were elicited, including 
the situation and mutual relation of the parties, in the exercise of 
their exclusive prerogative of determining the credibility of the 


oe 




















INDEX. 653 


CRIMINAL LAW—Continued. 
evidence, and the weight to which it is properly entitled in con- 
trolling the formation of the verdict. Jb. 255. 

20. Admissibility of confessions.—A_ confession which is aftirmatively 
shown to have been made voluntarily, though made while the de- 
fendant was under arrest, and in response to questions propounded 
by the officer having him in custody, is admissible evidence. 
Spicer v. The State, 159. 

21. Criminative facts discovered by examination of prisoner’s person ; 
when admissible.—The submission by a female defendant of her 
person to a private examination by physicians, is not a confession, 
although the result of the examination was a disclosure of facts of 
acriminative character; and such facts are competent evidence 
against her, although she was induced to submit to the examina- 
tion through the assurance, that, ‘‘it would be the best thing for 
her that she could do.’ Ib. 159. 

22. Admissibility of confessions.—A confession by a defendant made in 
the absence of threats or promises, or other inducement to avow 
or disavow his guilt, is admissible, although it was made while the 
defendant was confined in prision, to an officer in charge of, and 
having authority over him, and in the absence of friends and 
counsel. Jackson & Dean v. The State, 249. 

23. When communicated threat inadmissihle—Where the accused is 
charged with murder, and there is no evidence tending to show 
that the fatal act was committed in self-defense, a threat made by 
the deceased in the presence of, and to the accused, about a week 
before the homicide, that before the accused should marry a cer- 
tain woman, he would kill the accused, is not admissible evidence. 
Green v. The State, 6. 

24. Same; when uncommunicated threat admissible in evidence.—In such 
case, no witness having seen the parties at the instant the fatal 
shot was tired, but there being ground for argument at least, from 
the evidence, that the deceased must have taken some action in the 
matter of drawing his pistol before the accused fired, a threat 
made by the deceased while loading his pistol shortly before the 
rencounter, to the effect that before he would be run over by the 
accused he would kill the accused, or the accused would kill him, 
is admissible in evidence, although it was not communicated tothe 
accused, as tending to show the animus of the deceased so recently 
before the homicide as to authorize its consideration by the jury, 
with the other testimony, in ascertaining the conduct of the parties 
immediately before the firing. Jb. 6. 

25. Subscribing witness; when proof of execution of instrument must be 
made by.—On the trial of a defendant indicted for a violation of 
section 4353 of the Code of 1876, it is error to allow the State to 
prove by the prosecutor, against the defendant’s objection, the ex- 
ecution of a contract between him and the defendant, under which 
the lien or claim is asserted, and which is attested by a subscribing 
witness, without having first accounted for the absence of such 
witness. Ellerson v. The State, J. 

26. Intoxicating liquors ; when witness may give his opinion as to the in- 
toxicating properties of.—In a prosecution for selling intoxicating 
liquors in violation of law, it is competent for a witness, who is 
shown to have had such an opportunity of personal observation or 
of experience as to enable him to form a correct opinion, to testify 
to his opinion as to the intoxicating properties of ame shown to 
have been sold by the defendant, although he is not shown to be a 
technical expert. Carson v. The State, 235, 

27. Admissibility of.—In such a prosecution testimony showing how the 
liquors were labeled is irrelvent, as the question for the jury to de- 
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termine in such case is, what are the actual properties of the liquor 
sold, and not what were its represented properties. Jb. 235. 

28. Declarations by accused ; when inadmissible for him.—The connec- 
tion between an act prima facie criminal and a fact or circumstance 
which may excuse it, can not be shown by the declarations of the 
accused made prior to, and in contemplation of the act. Berney v. 
The State, 220. 

29.- Admissibility of —Where a showing for a continuance is offered in 
evidence as a whole, and a part of it is inadmissible, the court is 
not required to examine it for the purpose of distinguishing the 
admissible from the inadmissible parts thereof, and of receiving the 
one and excluding the other, but may, on objection, exclude it en- 
tirely. John Berney v. The State, 233. 

Same.—In a prosecution for carrying a concealed pistol, the defense 
being that the defendant had been threatened with, and had good 
reason to apprehend, an attack, it is not permissible for him to 
show, that a person to whom he had spoken of the threat advised 
him to arm himself. Jb. 233. 

31. When conduct leading to arrest and discovery of crime inadmissible. 
In such prosecution, disorderly conduct on the part of the defend- 
ant, which caused his arrest and led to the discovery of the con- 
cealed weapon, is irrelevant and inadmissible against him. While 
such conduct may have been part of the res gest#, and explanatory 
of the arrest, yet it had no tendency to prove or disprove the 
charge against the defendant, but did have a tendency to prejudice 
the jury unduly against him. Jh. 233. 

32. Prosecution for selling or conveying mortgaged property under section 
4354 of the Code; when no variance between accusation and proof. 
There is no variance between an accusation in a prosecution for 
selling or conveying personal property covered by written lien or 
mortgage, under section 4354 of the Code of 1876, pending in the 
county court, and the proof, where the accusation avers that the 
mortgage was written or printed, and the mortgage introduced in 
evidence was partly written and partly printed. Johnson v. The 
State, 5923. 


IX. Homicipe. 


33. Manslaughter in first degree.—Death caused by a blow intentionally 
stricken with an instrument calculated to produce death, unless 
shown to have been inflicted in self-defense, can never be less than 
manslaughter in the first degree. Collier v. The State, 247. 

34. When a charge is not a reversible error.—On the trial of one indicted 
for manslaughter, a charge that ‘‘mere words, no matter how 
abusive and insulting, never reduce homicide to manslaughter,”’ 
although alien to the issue and unnecessary, is without injury to 
the accused, and will not work a reversal of the judgment of con- 
viction. Jb. 247. 

35. Conduct of deceased to be considered in determining degree ; self-defense. 
If the circumstances attending a homicide, caused by a pistol shot 
fired by the accused in a rencounter not shown to have been brought 
on by him, both parties being armed, are such as to create the im- 
pression that the deceased had drawn or commenced to draw his 
pistol before the accused drew or attempted to draw his, or if a 
reasonable doubt is thereby generated as to whether such was the 
‘ase or not, then such conduct on the part of the deceased should 
be considered in determining the grade of the homicide; but the 
homicide can not be thereby reduced to self-defense, unless the de- 
ceased made the first hostile, dangerous demoystration, and the 
accused had no other reasonable mode of escape. Green v. The 
State, 6. 
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36. Murder ; sufficiency of indictment.—An indictment charging that the 
defendant ‘‘ unlawfully and with malice aforethought, did kill Lucey 
Lee by strangulation In this, to-wit, that he choked her to death,’”’ 
conforms substantially to the form prescribed by the Code, and is 
sufficiently definite as to the description of the means employed in 
perpetrating the killing. Redd v. The State, 255, 

. As to admissibility of confessions and threats, see ante, sub-title Ev- 
IDENCE, 5—15. 

38. As to organization of jury, see infra, sub-title, Jurors anp Jury. 


X. Fause PRETENSES. 


39. When indictable.—A false pretense, to be indictable, must be caleu- 
lated to deceive and defraud, and must be of a material fact, on 
which the party to whom it is made, has the right, to rely, and not 
the mere expression of an opinion, or of facts open to his present 
observation, and in reference to which, if he observed, he could 
obtain correct knowledge. Woodbury v. The State, 242. 

Want of prudence in the party to whom made, no defense.—As a 
general rule, if the pretense is not absurd or irrational, or if the 
party to whom it is made had not, at the very time it was made 
and acted upon, the means at hand of detecting its falsehood, if he 
was really imposed on, his want of prudence is not a defense. Jb. 
242. ; 

41. False statement as to location of residence, when sufficient.—Un- 
der indictment for obtaining personal property under false pre- 
tenses, if the residence of the accused at a particular locality was 
a material fact in the transaction between him and the party from 
whom he obtained the property ; and if, with the intent to defraud 
such party, he misrepresefited the locality of his residence, and by 
means of the misrepresentation obtained the property, the misrep- 
resentation being a controlling inducement with the owner to part 
with the property, it is no defense, that, if the owner had taken 
the precaution to inquire at the particular locality, he could have 
found it was not the residence of the accused, and would not have 
been deceived and defrauded. Jhb. 242. 

42. Must be a controlling inducement with the owner to part with 
his property.—While the false pretense need not be the sole, ex- 
clusive or decisive cause operating to induce the owner to part 
with his property, it must be a ccntrolling inducement to that end. 
If he would not have parted with his property in the absence of 
the false pretense, the offense is complete. Jb. 242. 

48. Same.—Where, on the trial of a defendant indicted for obtaining a 
sewing machine under false pretenses, the evidence of the party 
from whom the defendant obtained the machine tended to show, 
that he was not influenced in parting with the machine by the false 
representations made to him by the defendant, a charge given at 
the request of the State, which assumes to state the elements of 
the offense, and omits all proper reference to such evidence, has 
an immediate tendency to mislead the jury, and is erroneous. Jb. 


49 
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40 


XI. Ixpietyent. 


44. Murder ; sufficiency of indictment.—An indictment charging that the 
defendant *‘ unlawfully and with malice aforethought, did kill Luey 
Lee by strangulation in this, to-wit, that he choked her to death,” 
conforms substantially to the form prescibed by the Code, and is 
sufficiently definite as to the description of the means employed in 
perpetrating the killing. Redd v. The State, 255. 

45. Local statute ; public in its nature ; how pleaded.—A statute, though 


, 
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47 


49. 


52. 


53. 


local in its nature, which extends to all persons who might come 
within the territory described, is a public statute, of which the 
courts are required to take judicial notice without being pleaded ; 
and an indictment charging a violation thereof is sufficient, which 
refers to it by its general tenor, and further describes it by the date 
of its approval. Carson rv. the State, 235. 

When exceptions created by a proviso to an act need not be neg- 
atived.—Where an exception is incorporated into the enacting 
clause of a statute, the indictment must show, by proper averment, 
that the defendant did not come within the operation of the excep- 
tion ; but where such exception is created by a proviso to the act, itis 
a matter of defense for the defendent to show that he did come 
within the exception, and this defense need not be anticipated by 
averment in the indictment. Jb. 235, 

Indictment against white person and negro for living in adultery or 
fornication ; when sufficient.—An indictment charging that ‘ Tony 
Pace a negro, or the descendant of a negro to the third generation 
inclusive, a man, and Mary Ann Cox, a white woman, did live to- 
gether in a state of adultery or fornication,’’ sutliciently charges 
the offense of living in adultery or fornication, as demanded by 
section 4189 of the Code of 1876.) Pace & Cow v. The State, 231, 

Retailing ; violation of local law ; sufficiency of indictment.—Under 

* the statute (Code of 1876, § 4806), a defendant may be convicted of 
the violation of a local law prohibiting the sale of spirituous liq- 
uors, under an indictment charging that he ‘‘ did sell vinous or 
spirituous liquors without a license and contrary to law.’ Powell 
r. The State, 10; Boon v. The State, 226. 

When form prescribed by Code sufficient—An Indictment for selling 
or removing personal property cgvered by lien or claim (Code of 
1876, § 4353), which follows the form prescribed by the Code, is 
sufficient. Ellerson v. The State, 1. 

Robbery ; when sufficient.—An indictment for robbery that does not 
contain a distinct averment of the value of the property alleged to 
have been taken, is insufficient. Jackson & Dean v. The State, 249. 

Same.—An averment in such an indictment charging that the de- 
fendant ‘‘feloniously took one valise containing clothing of the 
value of twenty dollars, is an averment that the taking was of the 
valise and of the clothing contained therein, and that the collective 
or aggregate value was twenty dollars. Ib. 249. 


XII. Jurors anp Jury. 


Organization of jury; when free from error.—Where, on the trial of 
a prisoner charged with murder, four of the regular jurors whose 
names were on the renire served on the prisoner were then engaged 
as jurors in the trial of another cause, the circuit court did not err 
in ordering their names, when called, to be laid aside and the 
names of others to be drawn in their stead, nor in ordering an ad- 
ditional number to be summoned as talesmen, the whole venir 
having been exhausted before the completion of the jury, from 
whom the panel was completed, without waiting for the return of 
the jurors who were so detained on the other trial. Redd rv. The 
State, 255. 

When service of copy of indi@tment and venire on prisoner pre sumed, 
Where the record in a capital case fails to show, that the prisoner, 
who was in actual confinement, was served with a copy of the in- 
dictment and of a list of the jurors summoned for his trial, as re- 
quired by the statute, but does not show the contrary, such service 
will be presumed to have been regularly made, in the absence of 
any objection by the defendant in the lower court. Spicer v. The 
State, 159. 
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54. Failure of record to show that special venire was summoned ; whether 
it will be presumed that sheriff’ discharged his duty, quvre.—Where, 
in a capital case, the record shows that the court made the proper 
order for a special renire, but fails to show that the order was exe- 
cuted by the sheriff, being silent on that point, and it further 
shows that the defendant went to trial, without objection, before 
a jury organized from the regular panels summoned for the week, 
it may be, that, in such case, it will be presumed, on appeal, that 
the sheriff discharged his duty by executing the order, or that the 
defendant waived his right to have a compliance therewith ; but 
this question is not decided in this case. Ib. 159, 


XIII. Larceny. 


55. Outstanding crop.—Under a contract between several parties, en- 
tered into for the purpose of farming, by the terms of which one 
of them was to furnish the land and “ necessary teams, Wagons, 
farming implements, feed for teams and blacksmith work,’? and 
the others were to ‘ furnish all the labor necessary to make a crop,” 
and the crop was to be divided between all of them in shares fixed 
by the contract, the parties thereto are tenants in common of the 
crop raised thereunder; and hence, none of the parties furnishing 
the labor can be convicted of larceny of a part of the outstanding 
crop raised under the contract. MeCall v. The State, 227. 

Petit larceny ; tenants in common.—Nor can they be convicted of lar- 
ceny of any part of the crop after it has been gathered, and be- 
comes personal property. LZoleombe v. The State, 218. 

At common law, tenant in common can not be quilty of, as to joint 
property.—At common law, a joint owner or tenant in common of 
personal property, can not be guilty of larceny, by taking or ap- 
propriating to his own use the whole or any part of the joint prop- 
erty, however fraudulent or felonious in fact may be his intent, 
unless he take it from the custody of a bailee with intent to charge 
the latter with a pecuniary liability. 74. 218, 

Section VE or the Cod constr d.—Under an indictment for larceny 
a tenant in common can not be convicted of the offense of having 
fraudulently converted to his own use the undivided interest of his 
co-tenant, although, under the provisions of section 4355 of the 
Code, one guilty of such an offense is punishable as if he had sto- 
len the property so converted. [h. 278. 

Outstanding crop of corn not pe rsonal prope rty.—An outstanding crop 
of corn is not personal property, and is, therefore, not protected 
by the provisions of section 4555 of the Code. MeCall +. The 
State 227. 


XIV. PLeAs AND DEFENSES. 


Only one christian name known to the law.—The law knows but one 
christian name, and the insertion or omission of a defendant’s 
middle name in an indictment is entirely immaterial; and a mis- 
take in the middle name will not support a plea of misnomer. 
Pace & Cow v. The State, 231. 


ReratLinG; Disposing or INTOXICATING LIQuoRS CONTRARY TO 
LocaL STATUTES. 


Sufficiency of indictment. —Under the statute (Code of 1876, § 4806), 
a defendant may be convicted of the violation of a local law pro- 
hibiting the sale of spirituous liquors, under an indictment charg- 
ing that he ‘‘ did sell vinous or spirituous liquors without a license 
and contrary to law.’’ Powell v. The State, 19; Boon v. The State, 
w20. 
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61. 


64. 


69. 





Intoxicating liquors ; when witness may give his opinion as to the in- 
toricating properties of.—In a prosecution for selling intoxicating 
liquors in violation of law, it is competent for a witness, who is 
shown to have had such an opportunity of personal observation or 
of experience as to enable him te form a correct opinion, to testify 
to his opinion as to the intoxicating properties of sen shown to 
have been sold by the defendant, pt ees he is not shown to be a 
technical expert. Carson v. The State, 235. 

Evidence ; admissibility of. —In such a prosecution testimony show- 
ing how the liquors were labeled is irrelevant, asthe question for 
the jury to determine in such case is, what are the actual properties 
of the liquor sold, and not what were its represented properties. 
Tb. 235, 

Local statute prohibiting sale of liquors; when exception in favor of 
physicians can not be incorporated by the courts.—Where a local stat- 
ute prohibiting the sale of spirituous, vinous or malt liquors and 
intoxicating bitters within a prescribed territory, contains no ex- 
ception in favor of physicians and druggists, such exception can not 
be incorporated therein by the courts. Jb. 235. 

Same.—Hence it is no defense to an indictment charging a sale 
or gift of intoxicating bitters in violation of such statute, that the 
defendant was a licensed practicing physician, and gave or sold 
them, in good faith, as a prescription, to the witness whe was un- 
der his treatment, although it is shown that such was a proper and 
scientific treatment of the disease for which he was prescribing. 
Tb. 235. 

Same.—But “ we are not to be supposed as intimating that physi- 
cians or druggists would be prohibited, under such a statute as the 
one in question, from the bona fide use of spirituous liquors in the 
necessary compounding of medicines manufactured, mixed or sold 
by them. This would not be within the evils intended to be rem- 
edied by such prohibitory enactments, nor even within the strict 
letter of the statute.”?” Ib. 235. 


See ConstiruTionaL Law, 9. 


XVI. Rospsery. 


Indictment ; averment of value of property taken.—An indictment for 
robbery that does not contain a distinct averment of the value of 
the property alleged to have been taken, is insufficient. Jackson 
& Dean v. The Stale, 249. 

Same.—An averment in such an indictment charging that the de- 
fendant ‘‘feloniously took one valise containing clothing of the 
value twenty dollars,’ is an averment that the taking was of the 
valise and of the clothing contained therein, and that the collective 
or aggregate value was twenty dollars. Jb. 249. 

Proof of value of property taken, when sufficient.—On a trial for rob- 
bery it is not necessary to prove that the property alleged to have 
been taken, had a specific pecuniary value. It is sufficient that it 
was not worthless, that it was not wholly unfit for use, or that the 
owner kept and preserved it as of value to him, although its pecu- 
niary value was nominal, insignificant, or incapable of estimation. 
Th. 249. 

What constitutes violence.—While it may be true, that the mere 
stealthy taking, or the sudden, unexpected snatching of goods 
from the person of another, will not constitute robbery ; yet, when- 
ever the taking is resisted, and the resistance is overcome by vio- 
lence, or whenever resistance is prevented by threats of actual 
violence, creating a reasonable apprehension of it, the offense is 
committed. Ib. 249. 
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XVII. Sevumc, Removing, or Buyinc Property To wHich OTHERS 
HAVE A CLaim. (Code, § 4353) 


70. Indictment ; when form prescribed by Code sufficient.—An indictment 
for selling or removing personal property covered by lien or claim 
(Code of 1876, § 4353), which follows the form prescribed by the 
Code, is sufficient. Ellerson v. The State, 1 

71. Ingredients of the offense denounced by section 4353 of the Code of 1876. 
To constitute the offense of selling or removing personal property 
covered by a lien or claim, it is necessary to prove, (1) that the 
prosecutor had a claim to the property under a written instrument 
or a lien thereon created by law for rent or advances, or some other 
lawful or valid claim, verbal or written; (2) that the accused hav- 
ing knowledge of the existence of such claim or lien, removed or 
sold the property ; and (3) that he removed or sold it for the pur- 
pose of hindering, delaying or defrauding the prosecutor; and it 
Is error for the court to refuse a charge asserting that these facts 
must be established by the evidence beyond all reasonable doubt, 
before they can convict, and that a reasonable doubt of the exist- 
ence of either of these facts, growing out of the evidence, entitled 
the defendant to an acquittal. J. 7. 

72. Section 4353 of the Code construed.—The words “lien ”’ and ‘‘claim’’ 
are used in Section 4353 of the Code of 1876, prohibiting the sale or 
removal of personal property covered by a lien or claim, in a kin- 
dred sense, embracing mere charges or incumbrances upon the 
general ownership, and not the general ownership itself. Jb. 1. 

73. Same; when contract not protected thereby.—The prosecutor and the 
defendant entered into a contract, which recites that the former 
had employed the latter and others to labor on a designated tract 
or parcel of land for the year, 1880, and in which the prosecutor 
stipulated to furnish the land, team and feed for the team, and 
tools to work the land, and seed to pliant it, and the defendant 
stipulated to furnish the labor and feed it, to be responsible for all 
tools, implements and gear used by him, to treat the stock well 
and to do good work. It was further provided, that the prosecu- 
tor was to have one-half of the crop made, and the gtd ae was 
to have the other half, from which he was to pay all advances 
made to him, and for any labor to help him, if it was necessary to 
hire help. Held, that the relation between the prosecutor and the 
defendant under the contract, was either that of master and ser- 
vant, or that of tenants in common; and that in either relation the 
prosecutor had a general ownership in the crops raised under the 
contract, and not a lien or claim within the meaning of section 
4353 of the Code of 1876; and that, therefore, the defendant could 
not be convicted, under that section, for selling or removing a part 
of such crops. Jb. 1. 


XVIII. SeLuinc or Conveyinc MortGaGep Property. (Code, § 4354). 


74. Prosecution for selling or conveying mortgaged property under section 
4354 of the Code ; when no variance between accusation and proof. 
There is no variance between an accusation in a prosecution for 
selling or conveying personal property covered by written lien or 
mortgage, under section 4354 of the Code of 1876, pending in the 
county court, and the proof, where the accusation avers that the 
mortgage was written or printed, and the mortgage introduced in 
evidence was partly written and partly printed. Johnson v. The 
State, 593. 

75. Same ; statute extends to printed mortgages or liens.—The provisions 
of this statute (Code, § 4354) not only extend to written mortgages, 
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liens and deeds of trust, but also extend to, and comprehend mort- 
gages, liens and deeds of trust which are printed, or partly printed 
and partly written. Jb. 593. 


76. The word ** writing”? includes printing.—The declaration of section 
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81. 


82. 


1 of the Code of 1876, that ‘* writing’’ includes printing on paper, 
is but a general rule of construction which would be applied in the 
absence of such statutory declaration, Jb. 5923. 

Section 4354 of the Code construed ; the word “convey”? ineludes an 
exchange.—The word conrey as used in the statute making it a mis- 
demeanor to sell or convey personal property upon which there is 
a written lien or mortgage, ete. (Code, § 4354), includes a transfer 
of property by exchange. Ib. 593. 

XIX. Triat anv rts INCIDENTS. 

When service of copy of indictine nt and venire on prison Pr presitiine d. 
Where the record in a capital case fails to show, that the prisoner, 
who was in actual confinement, was served with a copy of the in- 
dictment and of a list of the jurors summoned tor his trial, as re- 
quired by the statute, but does not show the contrary, such service 
will be presumed to have been regularly made, in the absence of 
any objection by the defendant in the lower court. Spicer vr. The 
State, 159. 

Failure of record to show that special renire was summoned ; whether 
it will he presumed that sheriff discharged his duty, ere .—Where, 
in a capital case, the record shows that the court made the proper 
order for a special venire, but fails to show that the order was 
executed by the sheriff, being silent on that point, and it further 
shows that the defendant went to trial, without objection, before a 
jury organized from the regular panels summoned for the week, /¢ 
may be, that, in such case, it will be presumed, on appeal, that 
the sheriff discharged his duty by executing the order, or that the 
defendant waived his right to have a compliance therewith; but 
this question is not decided in this case. Jb. 159. 

Mandatory requirements of the statute ; when must be complied with 
by the court in capital case.—It is a reasonable and sound principle 
that, where, on the trial of a capital case, the statute peremptorily 
requires some order to be made by the court, which is of prime im- 
portance to the prisoner ‘in securing to him the constitutional 
guaranty, that the “ right of trial by jury shall remain inviolate,” 
the action of the court in that regard becomes an essential part of 
the record, and, on appeal, it must affirmatively appear that the 
requirement was complied with. Jb. 159, 

Record must affirmatively show in capital case an order appointing 
day for trial.—Under the provisions of the statutes of this State, 
the court is required to appoint a day for the trial of a prisoner in- 
dicted for a capital offense ; and this requirement being mandatory, 
and being also an act judicial in its nature to be performed by the 
court, and not a duty to be discharged by a ministerial officer act- 
ing under a judicial order, the record, on appeal, must atlirmatively 
show that it was complied with. This court will not presume from 
the silence of the record, that the order was made, or that the right 
of the prisoner thereto was waived by his proceeding to trial with- 
out objection. Ib. 159. 


XX. VERDICT AND JUDGMENT. 


Judgment of conviction in criminal case ; when erroneous.—The sen- 
tence of a court in criminal case, operating to deprive a citizen of his 
liberty, and condemning him to involuntary servitude, is irregular 
and erroneous, when it is in itself so vague and indefinite, that it 
may operate as a pretence of authority for prolonging the term of 
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servitude beyond that to which the law gives sanction. Bradley v. 
The State, 318, 

83. Same.—Where a defendant convicted for carrying a concealed wea- 
pon, is, in one part of the sentence, condemned to hard labor for the 
payment of the costs at the rate of forty cents per day, the term not 
to exceed eight months, and in another part, to hard labor for the 
same purpose fora term, not only in excess of eight months, but for 
a period more than sufficient for the payment of the costs, such sen- 
tence is inconsistent, uncertain, and erroneous, although the latter 
clause, being an excess of juris diction, may be void. Jb, 318. 

84. Hard labor ; for what costs may be imposed.—It is only costs incurred 
by the State, or to which the State, if it were liable for costs, 
could be subjected, for the payment of which a convict may be 
compelled to labor; and hence, a defendant can not be sentenced, 
on conviction, to hard labor for the payment of fees due to his wit- 
nesses, or of fees due to the officers ot court for services rendered 
to him in making his defense. Jb. 3/8. 

85. Namie ,may le imposed for she riff’s fees for feeding prisoners.—The 
compensation of the sheriff for feeding a defendant in a criminal 
case, While he is contined in jail to answer the indictment, is a 
part of the costs in the strictest sense of the term, taxable against 
him on conviction, and for the payment of which hard labor may 
be imposed. Jb. 318. 

86. When judgment of lower court here corrected.—The detendant in this 
case having been sentenced to hard labor for the payment of costs 
fora longer period than is authorized by law, the judgment of the 
lower court is here corrected, and, as corrected, affirmed, without 
costs. Ib. 318, 


CROPS. 

1. When growing.—A erop must be considered and treated as a grow- 
ing crop, from the time the seed are deposited in the ground. 
Wilkinson v. Ketler, 435. 

See MortTGAGES. 
DAMAGES. 

L. General rules for the recovery of damages.—Among the general rules 
for the recovery of damages are the following: (1). They must be 
the natural and proximate consejuence of the wrong done, not the 
remote or accidental result; (2) special damages can be recovered 
only when they are not too remote, and are specially declared on 
and claimed in the complaint; and (3) what are termed specula- 
tive damages—that is, possible or even probable profits that, it is 
claimed, could have been realized, but for the tortious act or breach 
of contract charged against the defendant—are too remote and can 
not be recovered. Pollock & Co. v. Gantt, 373. 

See ArracuMENT Bonp, 5—7, 10, 11, 13. 
Cuancery, 20—24, 70, 71. 
RAILROAD. 
TROVER. 
Warranty. 
DEEDs. 

1. Evecution of. —A conveyance of lands, not acknowledged by the grant- 
or as required by law, must be attested by at least one witness, 
and, if the grantor signs by mark only, by two witnesses ; and in 
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either case the attesting witness must be able to write, and must 
in fact write his own name. Stewart v. Beard, 470. 

2. Same.—A deed, signed by the grantor, but not acknowledged, and 
purporting to be attested by two witnesses, one of whom signed by 
mark only, and the name of the other was written by the grantor, 

is insufficient to pass the legal estate, and is incapable of recogni- 
tion in a court of law as a muniment of title. Jb. 470. 

3. When execution of neither attested nor acknowledged.—Where a mort- 
gage was signed by the husband, and beneath his signature thereto 
the wife on the same day added: ‘‘I hereby join in the execution 
of the foregoing conveyance, in token that I relinquish all claim of 
dower in said premises,’’ affixing her signature and seal; to which 
a justice of the peace added a certificate in these words: ‘‘ Sworn 
to and subscribed before me this day,’’ bearing date seventeen 
days after the mortgage,—held, that the mortgage was neither at- 
tested nor acknowledged, and that it was, therefore, inoperative for 
any purpose. Dugger & Collins v. McRae. 324. 

4. Same ; erecution of.—The face of such paper clearly indicates that 
the certificate of the justice of the peace refers to the signature of 
the wife, which last precedes it, and not to that of the husband. 
Ib. 324. 

Same ; when not self-proving, admission by mortgagor of its erecution 
no evidence against stranger.—A mortgage of land, to be self-prov- 
ing under the statute, must be properly acknowledged and certi- 
fied, and recorded in the county in which the land is situate, with- 
in twelve months after its execution ; and when not acknowledged, 
an admission of its due execution by the mortgagor, while suffi- 
cient as against him, is no evidence against a stranger claiming an 
interest in the land. Jb. 324. 

6. Acknowledgment of; its effect when attacked for frand.—Where a 
mortgage is duly acknowledged before, and certified by a proper 
officer, in the form prescribed by the statute, this is, in itself, co- 
gent proof of a free agency and absence of restraint in the execu- 
tion of the mortgage, and raises a presumption in favor of its valid- 
ity, which can only be rebutted by clear proof of fraud, duress, or 
imposition practiced on the mortgagor, in which the officer or mort- 
gee participated. Moog vr. Strang, 98. 

Delivery of deed can not be qualified by parol.—When the possession 
of a deed to lands is obtained by the grantee from, and by the act 
of the grantor, or with his consent, it is not permissible for the 
grantor to prove by parol that the delivery of the deed was condi- 
tional or qualified, and not absolute. Any parol negotiation or 
agreement antecedent to, or contemporaneous with the delivery of 
the deed, is merged in the delivery, and from that time the con- 
veyance becomes operative according to its terms. Williams v. 
Higgins, 517. 

8. Deed ; when want or inadequacy of consideration can not be shown. 
Where a deed purports to be founded on a pecuniary considera- 
tion, it is not competent for the grantor, in the absence of fraud in 
its execution, to show in a court of law the want, or inadequacy of 
the consideration expressed in the deed. Ib. 517. 

Same ; deed fraudulent as to creditors, operative inter partes.—Con- 
veyances or gifts made to hinder, delay or defraud creditors, when 
fully consummated, are valid and operative between the parties; 
and neither party can set up the fraud for the purpose of maintain- 
ing, or defeating an action brought by the one against the other. e 
Tb. 517. 

Failure to record deed to land ; its effect against subsequent encum- 
brancer.—The failure to record a deed conveying lands until more 
than three months after its execution, and until the vendor has con- 
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veyed the lands in mortgage to secure a debt contracted contem- 
poraneously with the execution of the mortgage, is void and inop- 
erative against the mortgagee, he having no notice of the existence 
of the deed. Lehman, Durr & Co. v. Shook, 486. 

11. Registration of deed ; effect of as notice.—The registration of a deed 
operates as notice only of rights or claims derived from the grantor 
by whom the deed is executed, and not as notice of claims or rights 
derived from others not parties to the deed. Lehman, Durr & Co. 
v. Collins, 127. 

12. Same.—Where a purchaser of lands at a sale under a power con- 
tained in a mortgage subsequenty sold the lands, but did not exe- 
cute to his vendee any deed thereto, the latter taking a conveyace 
directly from the mortgagor, the registration of such conveyance 
does not operate as constructive notice to judgment creditors seek- 
ing to redeem the lands, of such vendee’s ciaim or title to the lands, 
and to him they are not required to apply for redemption in the 
absence of actual notice. Jb. 127. 

13. Description in conveyance ; when it can be aided by oral testimony. 
A description of lands in a conveyance, by section, township and 
range, Without mention of the State, county, land district, or gov- 
ernment survey, in which the lands lie, may be aided by oral tes- 
timony showing, that when the conveyance was made, the grantor 
owned and resided on lands in a given county, in this State, which 
were known by the same numbers, as those employed in the con- 
veyance. Aided by such proof, and in absence of proof, that the 
grantor owned or claimed other lands falling within the same de- 
scription, it becomes the duty of the court to pronounce the con- 
veyance valid. Chambers v. Ringstagf, 140. 

14. Interpretation of a conveyance, aided by oral testimony.—In such case, 
the interpretation of the conveyance and judgment upon its valid- 
ity vel non, are questions for the court, while the finding of attend- 
ant facts and circumstances are functions of the jury. Jb. 140. 

15. Intention of parties ; can not be testified to.—It is not permissible for 
a party to asuit, who was also a party to a mortgage, to testify, as 
a witness, to the intention of the parties to such mortgage as to 
what lands were to have been thereby conveyed. Jb. 140. 

16. When description of grantor sufficient. —The description of the grantor 
in a mortgage of real estate is sufficiently certain, if his identity 
‘an be worked out through a proper application of the maxim, Jd 
certum est quod certum reddi potest. Madden v. Floyd, 221. 

17. Same—A mortgage of real estate is not void for uncertainty in the 
description of the mortgagor, which is signed by three persons, no 
one of Whose names appears therein except at the place of signing, 
otherwise than under the general designation of the pronouns “‘T,”’ 
‘my’? and ‘“‘me,’’ when the note secured thereby is particularly 
deseribed in the mortgage, and it is manifest, on construing the 
note and mortgage together, who the person is that was intended 
to be described in the mortgage as the maker thereof. Jb. 221, 

18. Voidable when obtained by undue influence.—Where the execution of 
adeed is procured by undue influence, the deed is voidable merely, 
and not absolutely void. Shipman v. Furniss, 555, 

19. Deed of homestead ; when vroid.—A deed, executed by a married man 
of his homestead after the constitution of 1868 went into effect, 
without the voluntary signature and assent of his wife, is void as 
a conveyance of the legal title, although the deed was executed in 
payment of a debt contracted by him in 1859; and it will not, 
therefore, support an action of ejectment brought by the grantee, 
after the death of the grantor, against the surviving widow of the 
latter, for the recovery of such homestead. Slaughter v. McBride 
& Latimer, 510. 
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20. Sale by administrator acting under void appointment, also void.—A 


sale of real estate, made by one acting as administrator de bonis 
von under a void appointment, is void, and a deed executed by 
him in pursuance of such sale, does not convey the legal title to 
the purchaser; but such title remains in the heirs of the decedent, 
and will support an action of ejectment brought by them against 
the purchaser in possession. Allen v. Kelleam, 442. 

When deed by widow conveying decedent's land under special act valid. 
An act of the General Assembly authorizing the widow to sell 
lands of a decedent at private sale, subject to the approval of the 
judge of probate of the county in which the decedent resided at 
the time of his death, is constitutional ; and a sale and conveyance 
made by the widow, and approved by the judge of probate under 
the act, passed the legal title to the purchaser. Bruce vr. Brad- 
shaw, Ib, 


22. Declaring naked trusts no estate or interest passes to the teustee.—Un- 


der the statute abolishing naked or dry trusts (Cede of 1876, § 2185), 
the legal and equitable estates, which a conveyance to a naked 
trustee would have created at common law, are directly and imme- 
diately merged in the cestui que trust, and no interest or estate 
passes thereunder to the trustee. Wi/kinson vr. May, 32. 
See AMBIGUITY. 

ADVERSE Possession, 16, 17. 

CHancery, 5-7, 10-14. 

Cotor oF TITLE. 


FRAUDULENT CONVEYANCES. 


DETINUE, 


When breach of contract by the seller of personal property will prevent 
a recovery based on a forfeiture.—Where the plaintiff in an action 
for the recovery of chattels in specie, consisting of a steam saw and 
grist mill and appurtenances, claims under a forfeiture contained in 
a contract of sale made by him, as seller, with the defendants, as 
purchasers, and based on a default in payment of part of the pur- 
chase money, and it is shown that, in violation of a clause in the 
contract, he failed to furnish the purchasers with certain timber 
privileges, he can not recover. Hill v. Townsend & Eubanks, 286. 

What title will not support.—A mortgage on a crop to be afterwards 
Janted, untike a growing crop, does not pass to the mortgagee the 
leon title, but creates only an equitable lien, which will not sup- 
port an action of detinue for the recovery of the crop after it has 
matured and been gathered, until, at least, there has been a de- 
livery under the mortgage. Wilkinson vr. Ketler, 435; Collier & 
Son v. Faulk & Martin, 58 ; Mayer & Co. v. Taylor & Co., 403. 


DEVISE. 


See Lecacy. 


DISCONTINUANCE. 


1. What operates as.—In this State, on the commencement of a com- 
mon law action, it is the duty of the clerk to place it on the docket, 
and afterwards to continue it there from time to time, until it is 
disposed of by some order of the court; and his mere failure to 
continue the caused on the docket, unless caused by some positive 
act of the plaintiff, or by his omission to perform some precedent 
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duty enjoined on him by law, does not work a discontinuance. 
But, if-the cause is kept off the docket by the act of the plaintiff, 
or by his failure to perform a duty preliminary to the right to have 
it placed on the docket, this will amount to a discontinuance. Ex 
parte Holton, 164. 

2. Ejfected by change of renue—The effect of a change of venue regularly 
granted, is the discontinuance of the suit in the court in which it 
was brought ; and thereupon the cause passes out of the jurisdiction, 
and off the docket of that court; and unless it is transferred to the 
court to which the change was made and docketed there, it ceases 
to have a place in any court. Jb. 164. 

3. Same.—A_ plaintiff in an action of foreible entry and detainer 
pending in the circuit court, obtained a change of venue, but 
neglected for about seven years to prepay the messenger’s fees 
to transport the papers in the cause to the court to which the 
change was made, or to tender the same, and by reason of such 
neglect, the papers did not reach the latter court until about seven 
vears after the order for the change of venue was entered, and dur- 
ing that time the cause remained off the docket; he/d, that this 
wrought a discontinuance of the cause; and this court, on defend- 
ants’ petition, awarded a mandamus compelling the cireuit judge 
to strike the cause from the docket, he having refused to do so on 

q motion made by defendants. Jhb. 164. 

4. Same; when party not estopped from claiming.—In such case, the de- 
tendants are not estopped from claiming a discontinuance, by the 
fact that a third party, under whom they held, as tenants, had ob- 
tained an injunction restraining the plaintiff from a further prose- 
cution of the suit. Jb. 164. 








DIVORCE. 
See CHANCERY, 3, 4.+ 
et 
’ 
DOMICIL. 

1. Change of ; what constitutes. —A domicil once acquired is presumed 
to continue until anew one has been gained facto et animo. An 
intention to remove, or steps taken preparatory to removal, is nota 
change of domicil. Bragg vr. The State, 204. 

See Crimixat Law, 1. 
DOWER. 

1. When widow of freedman entitled to, under ordinance of a eon 

29th, 1865.—Under the ordinance of 29th September, 1865, the mar- 
; riage of two negroes, who intermarried in 1847, while they were 
tt 


both slaves, and who continued to live together as man and wife 
until their emancipation, and thereafter for several months after 
the adoption of the ordinance, was legalized, and on the death of 
the man, the woman, as his widow, was entitled to dower in his 
lands, although the man, in October, 1866, abandoned her, pro- 
cured a marriage license and married another woman, with whom 
he lived as his wife until his death. Washington v. Washing- 
4 ton, 281. 

2. Right of widow to dissent from will of deceased hushand strictly per- 
sonal.—The statute authorizing the widow to dissent from the will 
of her deceased husband, and in lieu of the provisions thereby 

\ made for her, to take her dower in his lands, and her distributive 
share in his personal estate (Code, § 2293), confers on the widow a 
strictly personal right, which can not be exercised by another. 

Crenshaw v. Carpenter, Ea’r, 572. 








666 INDEX. 


DOW ER—Continued. 


3. Right to dissent can not be exercised for insane widow by next friend. 
A widow who is insane, is mentally incapable of entering such dis- 
sent; and a dissent entered for her by another, as next friend, is 
without authority of law, and invalid. Jb. 572. 

4. Same ; whether chancery court has power to exercise the right for her— 
quere.—Whether the chancery court, on a bill filed within proper 
time, has the power of dissent, on behalf of a widow who is insane, 
from the will of her deceased husband,—quere. Ib. 572. 

EJECTMENT. 

1. Right of recovery not affected by parol agreement.—In ejectment it is 
not necessary for the plaintiff to offer to rescind a parol exchange 
of lands made between those under whom he and the defendant 
respectively hold, as a condition precedent to the commencement 
of his suit. In such case, the plaintiff having the legal title to the 
land sued for, and his claim thereto not being barred, he is enti- 
tled to recover, notwithstanding such parol agreement. Alexcander 
v. Wheeler, 332. 

2. Title in plaintiff at time of trial necessary to a recovery.—To recover 
in ejectment, the plaintiff must not only have title when he insti- 
tutes his suit, but also at the time of trial. If his title determines 
before the trial, he can not recover. Bruce v. Bradshaw, 860, 

3. When estoppel in pais no defense.—In ejectment brought by the heir 
against the purchaser at a void sale made by the administrator of 
the intestate’s estate, the heir is not estopped from a recovery by 
reason of the fact that he was —— at the sale and made no ob- 
jection, or because the proceeds of the sale went to his use. Allen 
v. Kellam, 442. 

4. By mortgagor against a stranger ; mortgage no defense.—A defendant 
in ejectment can not set up, in the defense of a suit brought by a 
mortgagor, the outstanding title in the mortgagee, with which he 
does not connect himself. Jb. 442. 

5. Color of title and good faith under section 2966 of the Code.—A deed 
made by one acting as administrator under a void appointment, 
though void itself, is color of title within the meaning of section 
2966 of the Code of 1876, providing that persons holding under 
color of title, in good faith, are not responsible for damages or 
rent, in actions for realty, for more than one year before the 
commencement of the suit, when, on its face, it appears to convey 
a good title, and its defects are made manifest only by proof of ex- 
trinsic facts. Ib. 442. 

. What title will support.—Ejectment can only be maintained on a le- 
gal title and right to the immediate possession. Slaughter v. Me- 
Bride & Latimer, 510 

7. Void deed of homestead will not support.—A deed, executed by a 
married man of his homestead after the constitution of 1868 went 
into effect, without the voluntary signature and assent of his wife, 
is void as a conveyance of the legal title, although the deed was 
executed in payment of a debt contracted by him in 1859; and it 
will not, theretore, support an action of ejectment brought by the 
grantee, after the death of the grantor, against the surviving widow 
of the latter, for the recovery of such homestead. Jb. 510. 

8. Revivor against heirs and personal representative.—In ejectment, on 
the death of the defendant in possession, the right to revive the 
cause against the heirs for the recovery of the possession of the 
lands sued for, or against the personal representative for the recovery 
of mesne profits or rents, must be asserted within eighteen months 
after the death of the defendant, or it will be lost ; and when lost, 
no recovery can be had in that action. Ex parte Sayre, 184. 

9. What can not be regarded as a motion to revive.—In ejectment, when 
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the death of the defendant in possession ‘‘ is suggested and proved, 
and leave granted to plaintiff to revive the suit against his personal 
representative,’’ the minute-entry neither giving the name of the 

arsonal representative, nor adding ‘‘ when known,’’ this can not 
- manoded even as a motion to revive; and if no other steps to 
revive are taken in the cause until after the lapse of eighteen 
months from the death of the defendant, the right to revive hav- 
ing been thereby lost, the court may, on motion, strike the cause 
from the docket. Jb. 184. 


10. Plea of not guiltya waiver of a disclaimer.—In ejectment a plea of 


not guilty, being an admission of possession by the defendant, is,un- 
der our practice, a waiver of a disclaimer also filed by the defend- 
ant touching the same land. Alerander v.. Wheeler, 332. 


11. Plea of statute of limitations also a waiver of a disclaimer.—For sim- 


ilar reasons, it is not permissible to set up by special plea, the 
statute of lim'tations under an adverse possession, and accompany 
it with a disclaimer, unless they are made applicable to entirely 
different parts of the premises sued for. In such case the dis- 
claimer is also waived. Jb. 332. 

Verdict of jury; when void for uncertainty.—While a general verdict 
in favor of the plaintiff in an action of ejectment, for the lands de- 
scribed in the complaint, is sufficient; vet, when the verdict is for 
a part only of such lands, or the finding has no reference to the 
description given in the pleadings, the boundaries of land recov- 
ered must be designated with reasonable cer‘ainty, so as to enable 
the court to pronounce judgment thereon. Otherwise it is void for 
uncertainty, and can not be sustained. Jb. 332. 


18. Same.—A verdict in favor of the plaintiff for ‘‘ the land running to 


Fergusson and Allen line,’ there being nothing in the pleadings 
to aid the description, is void for uncertainty, and can not support 
a judgment of recovery. Jb. 332. 


See ADVERSE PossEssion. 


ELECTIONS. 


1. Supervisors of election; their powers and duties.—The board of su- 


pervisors under the election law (Code of 1876, § 292) have no re- 
visory powers, but their duties are purely ministerial and are con- 
fined to mere computation. They are governed by the returns made 
by the inspectors of the several precincts as to the number of votes 
cast, and for whom cast; and if these returns be in form, they have 
no power to go behind them and ascertain the qualifications of the 
voters; but they must add together the votes of the several pre- 
cincts cast for each candidate, as the same are shown in the certi- 
fied returns, and declare the result; and the declaration of ‘the re- 
sult made by them establishes a prima facie case of election. 
Leigh v. The State ex rel. O' Bannon, 261. 


2. Election under local option law ; contest thereof.—The local option 


law of Calhoun and other counties, approved March 19th, 1875 
(Pamph. Acts, 1874-5, p. 276), containing no provision for contest- 
ing elections held thereunder, if there be irregularities in such 
elections, not apparent on the face of the proceedings or return, 
statutory contest is not the mode of inyuiring into, or correcting 
them. Savage v. Wolfe, 569. 


3. Same ; purely statutory.—The authority for holding such elections is 


statutory, and outside of the general jurisdiction of any court; and 
to set such proceedings in motion, there must be presented to the 
judge of probate of the proper county the sworn petition of some 
resident freeholder of the limits, within which prohibition is sought 
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to be established, which must contain every material averment 
specified in the first section of the act. Jb. 569. 


4. Same; application to revoke order establishing pee ae 


this act provides that, after prohibition has been established, a 
second election may be applied for and ordered at the instance, 
and on the petition ‘‘of any freeholder within such limits [who] 
desires to have the order revoked,’’ there is an express limitation 
on the right to make this second application, the statute providing 
that it can only be made ‘“‘ after the expiration of twelve months 
after the prior election; ’’ and a petition seeking a revocation of 
the order establishing prohibition, which shows on its face that it 
was filed within twelve months after the first election, is wanting 
in a material jurisdictional averment, fails to put the statutory 
jurisdiction of the judge of probate into exercise, and the proceed- 
ings based thereon are coram non judice, and void. Ib. 569, 


5. Same ; when proceedings for an election thereunder should be quashed. 


Where a second election was held under the act to revoke the or- 
der establishing prohibition, based on a_ petition which shows on 
its face that it was filed within twelve months after the first elec- 
tion, the judge of probate should have quashed the proceedings, 
on the petition or remonstrance of a freeholder of the territory 
within which the prohibition was established, averring that ‘‘ the 
order authorizing said election was granted before the time allowed 
by law;”’ and on appeal from a judgment rendered by him dis- 
missing such petition or remonstrance, this court will reverse the 
judgment, dismiss the petition for the second election, and quash 
the proceedings thereon. Jb. 569. 


See Contrestep ELectTions. 


EMINENT DOMAIN. 


See RAILROADS. 


EQUITY. 


See CHANCERY. 


ERROR AND APPEAL. 


1. To what term appeals returnable.—An appeal taken to this court 


2. 


during vacation should be made returnable to the next ensuing 
term, and if not so taken, the appeal may be dismissed, on motion. 
An appeal taken during the session of the court may be made re- 
turnable to the first Tuesday of any succeeding month of the term, 
if there are ten days intervening between the taking of the appeal 


‘and the return day; and if such appeal is made returnable gener- 


ally, itis irregular. Robinson v. Murphy, 543. 


Practice on appeal ; when irregularity in taking an appeal is waived, 


Such an irregularity may be cured by amendment, on objection 
made before a submission of the cause; and if the appellee ap- 
pear and join in submitting the cause for decision upon the errors 
assigned, the irregularity is thereby waived, and the waiver can 
not be withdrawn without the appellant’s consent. Jb. 543. 


3. Same ; assignment of error ; when sufficient.—An assignment of er- 


> 


ror averring that ‘‘the court below erred in the final decree ren- 
dered ’’ on a stated day, although very general in terms, conforms 
to the long practice in this court; and it must be accepted as con- 
forming to the rules of practice, when the decree of the chancery 
court is assailed as erroneous in the whole. This case distinguish- 
ed from Alerander v. Rea, 50 Ala. 452, on this point. Jb. 543. 


Error in register’s report.—When error in register’s report to which 
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an exception had been reserved, here corrected. Lehman v. Levy, 
48. 

5. Decree dismissing bill absolutely ; when here corrected.—A decree of 
the chancery court dismissing a bill on account of a fatal variance 
between the allegations and proof, which may possibly be remedied 
by amendment, will, on appeal, be reversed by this court, and a 
decree here entered dismissing the bill without prejudice. Mun- 
chus v. Harris, 506. 

6. Opportunity to amend in lower court.—A decree rendered in vacation 
on demurrer, dismissing the bill, without first affording the com- 
plainant an opportunity to amend, is erroneous, and, on appeal, 
this court will reverse the decree and remand the cause, that the 
appellant may amend his bill, if he so elect. Kingsbury vr. Mil- 
ner, J02, 

7. Presumption in favor of chancellor's conclusion on facts ; when in- 
dulged in.—Where there is a conflict in the testimony, the conclu- 
sion of the chancellor thereon will not be disturbed, unless this 
court is clearly convinced that such conclusion is erroneous.  Fol- 
mar v. Folmar, 84. 

8. Hearing before cause at issue; when not an error available on appeal. 
While it is erroneous to proceed in a court of equity to the taking 
of testimony, and to a hearing before the cause is at issue as to 
one of the detendants; yet, if this error is committed through the 
complainant’s fault, it will not be available to him in this court on 
an appeal taken by him. Vaughan vr. Smith, 92. 

9, What nota ground of assiguinent of error on a ypeal trom interlocu- 
tory decree. —The irregular and erroneous rendition of a decree pro 
confesso can not be assigned as error on an appeal taken by a de- 
fendant, under the statute, from an interlocutory decree of the 
chancery court, overruling a motion to dismiss the bill for want of 
equity. Madden v. Floyd. 221. 

10. Appeal from interlocutory rulings of cireuit court; can not be taken 
without consent of opposite party.—Section 3917 of the Code of 
1876 authorizes appeals from the interlocutory rulings of the cir- 
cuit court therein enumerated, to be prosecuted only on the condi- 
tion precedent that ‘the consent of the opposite party, or his at- 
torney is obtained to its being taken.’’) An appeal taken from such 
rulings without the consent of the opposite party or his attorney, 
must be dismissed for want of jurisdiction in this court. Crumley 
Bros. v. Bryan & Co., 91. 

11. Errors committed on trial; when not healed.—The mere fact that an 
issue is found in the record, which, under the evidence, might have 
been the basis of a general charge in favor of the appellant, if it 
had been requested, does not heal errors which the court commit- 
ted in charging the jury on other issues. Snow v. Schomacker 
Manuf. Cwo.. F281, 

12. When judgment of lower court here corrected.—The defendant in this 
case having been sentenced to hard labor for the payment of costs 
for a longer period than is authorized by law, the judgment of the 
lower court is here corrected, and, as corrected, attirmed, without 
costs. Bradley v. The State. 318, 


See Criminat Law, 52, 53, 76-79. 
ESCROW. 


1. Deposit of title deeds to lands as security, void under statute of frauds. 

1e doctrine of the English Court of Chancery, that a deposit of 

the title deeds to lands for security of a debt is an equitable mort- 

gage, is in violation of the statute of frauds, and can not be main- 
tained in this State. Lehman, Durr & Co. v. Collins, 127. 
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ESTATES OF DECEDENTS. 


1. Lands of decedent ; title in heirs subject to administration.—Under 
our statutes, as at common law, the title to lands, on the death of 
the ancestor, descends immediately to the heir at law ; but unlike the 
rule of the common law, it does not vest in the heir absolutely, but 
the descent may be intercepted, and the possession claimed and 
held by the personal representative, for the purposes of adminis- 
tration. Nelson, Ex’r v. Murfee, 598. 

2. Proceeds of sale of land for payment of debts in hands of personal 
representative ; its qualities.—While money acquired by the personal 
representative from the sale of lands, for payment of debts, and 
remaining in his hands for distribution after paying the debts, will 
be treated as having the qualities of land for certain purposes of 
administration and succession, for all other purposes it is only 
money in the hands of the administrator; and any process or pro- 
cedure to get it out of his hands, must necessarily be that which is 
adapted to the recovery of money as money. Jb. 598. 

3. Same ; personal representative has priority over heir’s other creditors. 
When a surplus of money thus acquired remains in the hands of 
the personal repre: -:ntative for distribution, he is entitled to retain 
the share of an heir or distributee in such moneys in payment of a 
debt which the latter owes to the decedent’s estate, as against, and 
in preference to the claim of a judgment creditor of such heir or 
distributee. Jb. 598. 

4. Same ; power of personal representative to sell—Among the unques- | 
tionable powers conferred upon the personal representative, is the 
right to petition for, and obtain an order, to be the lands of the 
decedent for the payment of debts; and when this right is asserted, 
and the lands are sold and conveyed under the order thus ob- | 
tained, the title to the land which had descended to the heir, 4 
is completely divested; and notwithstanding the heir may have ) 
sold and conveyed lands, or they may have been sold and conveyed ’ 
as his property the title the personal representative conveys, is 
not in the least . npaired. Jb. 598. 

5. When heir a debtor to ancestor, whether administrator has a prior 
right to lands descended, quere.—When the heir is indebted to the ] 
estate of the ancestor, and is insolvent, whether the administrator 
has any prior right to demand payment out of the lands descended, 
which remain unsold, or whether it becomes a mere race of dili- 
gence between him and other creditors of the heir, is a question 
not raised in this case; and while the court ‘“‘is not prepared to J 
admit it becomes a mere race of diligence,’’ the question is left 
open and undecided. Jb. 598. 





See ExecuTorRs AND ADMINISTRATORS. 


LeGacy AND DEVISE. 


ESTOPPEL. 


1. When party not estopped from claiming discontinuance.—Where a 
plaintiff in an action of forcible entry and detainer pending in the 
circuit court, obtained a change of venue, and by reason of his fault 
the transcript and papers in the cause were not filed in the court 
to which the cause was removed for several years, thereby causing 
a discontinuance of the suit, the defendant is not estopped from 
claiming the discontinuance by the fact that a third party, under 
whom he holds as tenant, had obtained an injunction restraining 
the plaintiff from a further prosecution of the suit. Ex parte Hol- ) 
ton, 164. . 

2. Ejectment ; when estoppel in pais no defense.—In ejectment brought | 
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by the heir against the pure haser at a void sale made by the ad- 
ministrator of the intestate’s estate, the heir is not estopped from 
recovery by reason of the fact that he was present at the sale and 
made no objection, or because the proceeds of the sale went to his 
use. Allen v Killam, 442. 
EVIDENCE. 
I. ApmissipiLity AND RELEVANCY. 

1. Ownership of personal property a fact to which a witness may testify. 
Ownership of personal property is a fact, to which a witness may 
testify ; but on cross-examination such witness can be required to 
state the particular facts, on which the claim of ownership rests. 
Dafiron v. Crump, 77. 

2. Intention of parties to mortgage ; can not be testified to.—It is not per- 
missible for a party to a suit, who was also a party to a mortgage, 
to testify, as a witness, to the intention of the parties to such mort- 
gage as to what lands were to have been thereby conveyed. Cham- 

+ bers v. Ringstaff, 140 

3. Admissibility of —Where a showing for a continuance is offered in 
evidence as a whole, and a part of it is iffadmissible, the court is 
not required to examine it for the purpose of distinguishing the 
admissible from the inadmissible parts thereof>and of receiving the 
one and excluding the other, but may, on objection, exclude it en- 
tirely. John Berney v. The State, 238. 

} 4. When written instrument self-proving.—Where the execution of a 

written instrument, which is the foundation of the suit, is not de- 
nied by sworn plea, it is, under the statute, admitted of record by 
the defendant, and must be received in evidence without proof of 

) its execution. Rich v. Thornton, 473. 

4 5. When not self-proving, admission by mortgagor of its execution no evi- 

dence against stranger. —A mortgage of land, to be self-proving un- 
der the statute, must be properly acknowle« iged and certified, and 
recorded in the county in whie ‘h the land is ©" ‘tate, within twelve 
months after execution ; and when not acknowledged, an admission 
ofits due execution by the mortgagor, while sufficient as against him, 
is no evidence against a stranger ¢ laiming an interest in the land. 
Dugger v. Collins & Me Rae, 324. 

6. When prior attachments admissible on trial of action on attachment 
bond.—It is competent for a defendant to prove, for the purpose of 
affecting the recovery of exemplary or vindictive damages, that 
prior to the issuance of his attachment, his agent by whom it was 
sued out, had notice that other creditors of the plaintiff had, on 

i that day, obtained attachments against him on the same ground as 
that alleged in defendant’s attachment. But such testimony can 
not affagt the actual damages which the plaintiff is entitled to re- 
cover. Pollock & Co. v. Gantt, 373. 

Agent’s authority to sell ; repudiation of, by principal.—In an action 
of trover brought by a mortgagee against a party who claims to 
have pure hased from the mortgagor as the agent of the mortgagee, 
it is mpetent for the plaintiff to. show a prompt repudiation of the 
mortgagor’s s alleged authority to sell, dk the absence of such ac- 
quiesence as might have been construed into a ratification of the 

4 sale. And for this purpose, the debt secured by the mortgage be- 

ing for rent and advances due from the mortgagor, as tenant, to the 

mortgagee, as landlord, the fact, that the latter had sued out an at- 
tachment ag: ainst the former for the recovery of such rent and ad- 
vances, is relevant, and the writ of attachment is admissible in 

7 evidence for the sole purpose of showing this fact. Burks v. Hub- 

bard, 379. 

8. Subscribing witness ; when proof of execution of instrument must be 





~ 
. 








672 INDEX. 





EVIDENCE—Continued. 


made by.—On the trial of a defendant indicted for a violation of 
section 4353 of the Code of 1876, it is error to allow the State to 
prove by the prosecutor, against the defendant’s objection, the ex- 
ecution of a contract between him and the defendant, under which 
the lien or claim is asserted, and which is attested by a subscribing 
witness, without having first accounted for the absence of such 
witness. Ellerson v. The State, 1. 
Divorce under section 2687 of Code.—lIt, on bill filed by the wife 
against the husband for a divorce under section 2687 of the Code 
of 1876, there is proof personal violence, actual or threatened, in- 
sulting or offensive language is competent evidence in aid of it. 
Folmar v. Folmar, 84. 











See Criminat Law, sub-title, EvipeNce. 


Il. Apmissions; Hearsay; Res Gesv-x. 


10. Account rendered; implied admission from silence. —W here an account 
is rendered by a creditor to a debtor, to which no objection is made 
by the latter after having a reasonable opportunity to examine it; 
or where the latter retained it an unreasonable length of time with- 
out objection, ordinarily his silence will be treated as an implied 
admission of the justness of the debt, the inferenve of its correct- 
ness being more or less strong according to the circumstances of 
the particular case. Hirschfelder, Adm’r, vo Levy & Co., 351, 

11. Statement of account ; when allowed to go to the jury.—In an action 
on an account, where it is shown, that the creditor had rendered to 
the debtor a statement of the account, which was a correct copy 
from the creditor’s books, and to which the debtor made no objec- 
tion, it is competent for a witness, who has knowledge of the fact, 
to testify that a statement of an account, purporting to be owing 
from the debtor to the creditor, shown him on the trial, is a correct 
statement from the creditor’s books. In such case, the statement 
is a memorandum of the facts contained in the statement rendered 
the debtor; and though not technically evidence, it may go to the 
jury as a memorandum of facts in evidence before them, to aid 
their memory as to the testimony of witnesses. Jb. 357. 

12. Account rendered; notice to produce not required.—A statement of 

an account sent by a creditor to a debtor is not regarded as an in- 

strument of writing, requiring notice to be given the debtor to 

produce it, before oral testimony as to its contents can be received. 
Th. 251. 

13. Admissibility of declarations.—While, as a rule, on the trial of the 
right of property, the declarations or admissions by the defendant 
in execution, made in the absence of the claimant, are hearsay 
and not admissible evidence ; yet, declarations by furties in pos- 
session of personal property explan: itory of their posse ssion, con- 
stitute a part of che res ge stw, and m: iv be given in evidence, no 

- matter who are the parties to the suit. Such declarations, how- 
ever, must not go beyond the time at which they are spoken. Dajf- 
fron v. Crump, 77. 

14. Suit on attachment bond; what declaration admissihble.—Where one 
of the assignments of the breaches of the condition of the bond 
in a suit thereon, is that the attachment was vexatiously and ma- 
liciously sued out, it is competent for the plaintiff to prove, that 
after the writ was sued out, the defendant, at whose suit it was 
issued, told the plaintiff that he had more money to spend on 
the law-suit than the plaintiff had. Dothard v. Sheid, 135. 

15. Proposition of compromise of pending suit inadmissible.—The testi- 
mony of a witness to the effect, that after the commencement of a 
suit in ejectment the plaintiff and defendant mutually agreed that 
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16. 


17 


_ 
D 


20. 


21. 


99 


23 


he might survey a disputed boundary line, and that each party 
would abide by the result of such survey, and pay half the costs, 
tending mere ‘ly to show, as it does, a proposition of compromise, 
is inadmissible. Alexander v. Wheeler, 332. 

As to the admissibility of confessions and threats in criminal cases, 
see CriminaL Law, 16-24. 


See, also, Criminau Law, 31. 
III. Burpen or Proor. 


On question of adverse possession.—Adverse possession is a fact which 
must be proved, and the burden of proof is always cast upon him 
who interposes, and relies on it as a defense. Alecander v Wheeler, 
832. 

Same.—But an actual occupancy and substantial enclosure of land 
by «a defendant, or by those under whom he derives title, or pos- 

session, ac companied by acts of ownership inconsistent with the 
ownership of another, is presumptively adverse possession, but is 
liable to be rebutted by proof to the contrary. Jb. 332. 

P arty in posse ssion of “mortgaged personal property, ; : onus on him to 
show thut his possession is rightful.—Where person: ul property 
covered by mortgage is traced into the possession of a party 
who had constructive notice of the mortgage, and he seeks to 
defend his possession by showing that it was rightful, the 
burden rests upon him to prove his defense. And if he 
seeks to do this, by showing a purchase of the property from the 
mortgagor acting as the agent of the mortgagee, he must sliow that 
the mortgagor, as such agent, had authority to sell, and that, in - 
making the sale, the authority conferred upon him by the mort- 
gagee was strictly followed; and that, if such authority was re- 
stricted to a sale for cash, cash was in fact paid for the property. 
Burks . Hubbard, 379 . 

Undue influence between parties living in illicit sexual relations. 
Where one, living in illicit sexual relations with another, gives 
to such person property of considerable value, especially where 
the donor, in making the gift, excludes natural objects of his 
hounty, the transaction will be viewed by a court of equity with 
sueh suspicion, as to cast on the donee the burden of proving 
that the donation was the result of free volition, and was not 
superinduced by fraud or undue influence. Furniss v. Shipman, 
568. 


IV. Marrers JupicitaLtty Kxowy. 


Land numbers ; when judicially known.—This court judicially know, 
that there is but one range 18 in this State, and that lies east of the 
basis meridian of St. Stephens; and that there is but one town- 
ship 12 that bisects range 18, and that is north of the base of that 
survey. Chambers v. Ringstaff, 140. 

VV. OBJECTIONS. , 

General exception to evidence, part of which is legal.—A general ob- 
jection and exception to testimony, a part of which is legal and 
admissible, may be overruled, although another part thereof may 
be illegal and inadmissible. Chambers v. Ringstagf, 140. 

. Exception to rejection of evidence ; when can not be sustained.—An 
exception to the rejection of evidence can not be sustained, unless 
it is shown that the evidence was legal and relevant; and if that 
be not shown, the presumption will be made, if necessary to sup- 
port the judgment of the lower court, that it was rejected because 
illegal or irrelevant. Rick v. Thornton, 4 478. 
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29. 


VI. Oprstons; LEGAL Conciusions. 


Market price of property ; how proved.—The market price of proper- 
ty being a conclusion which is largely made up of presumptions, 
may always be proved by the opinions of witnesses, based, of ne- 
cessity, in part at least, on hearsay. Burks v. Hubhard, 379. 

Credit as a collective fact to which witness may testify.—Good or bad 
credit is a conclusion of fact, partly based on opinion, founded 
more or less on reputation; and to credit, as a fact, any witness 
shown to possess sufficient knowledge of the subject, may testify ; 
but such witness can not speak of its value in dollars and cents, 
that being a matter of inference for the jury to determine. Pollock 
& Co. v. Gantt, 373. 

Evtent of merchant's business : when a facet to which a witness may tes- 
tify.—A witness may testify to the extent of a merchant’s business, 
and the rate or average of profits he may realize on sales. above 
expenses, if within his knowledge; but he can not give his judg- 
ment or opinion as to the extent of loss a merchant will suffer by 
the breaking up of his business. Such question is dependent on so 
many elements of fact and circumstance, that any estimate that 
might be attempted, would necessarily be opinion or conclusion. 
Ib. 373. 


Tntovicating liquors : when witness may qive his opinion as to the in- 


toricating properties of.—In a prosecution for selling intoxicating 
liquors in violation of law, it is competent for a witness, who is 
shown to have had such an opportunity of personal observation or 
of experience as to enable him to form a correct opinion, to testify 
to his opinion as to the intoxieating properties of liquors shown to 
have been sold by the defendant, although he is not shown to de a 
technical expert. Carson v. The State, 235, 


VII. Parout axpn Written. 


Written contract; when varied by oral agreement.—Where, by the 
terms of a written agreement of compromise of a pending suit 
against a town, on bonds issued and delivered by it to a railroad 
corporation as security for stock subscribed by the town, and by 
the railroad corporation assigned to the plaintiff, a judgment for a 
specified amount, which was less than the face of the bonds, was 
to be taken by the plaintiff in full satisfaction of the bonds, and no 
mention was made in such agreement of the stock for the security 
of which the bonds were issued,—a contemporaneous oral agree- 
ment to the effect, that the town, as a part of the consideration 
moving the plaintiff to make the compromise, was also to transfer 
to the plaintiff stock in the railroad corporation amounting to 
eight thousand dollars, would vary, and add an important term to, 
the written contract, which the law does not allow. Bank of Mo- 
hile v. Mobile & Ohio R. R..Co., 305. 

Delivery of deed can not be qualified by parol.—When the possession 
of a deed to lands is obtained by the grantee from, and by the act 
of the grantor, or with his consent, it is not permissible for the 
grantor to prove by parol that the delivery of the deed was condi- 
tional or qualified, and not absolute. Any parol negotiation or 
agreement antecedent to, or contemporaneous with the delivery of 
the deed, is merged in the delivery, and from that time the con- 
veyance becomes operative according to its terms. Williams v. 
Higgins, 517. 


30. Deed ; when want or inadequacy of consideration can not be shown. 


Where a deed purports to be founded on a pecuniary consideration, 
it is not competent for the grantor, in the absence of fraud in its 
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execution, to show in a court of law the want, or inadequacy of the 
consideration expressed in the deed. Ib. 417. 

31. Description in conveyance ; when it can be aided by oral testimony.—A 
description of lands in a conveyance, by sections, township and 
range, Without mention of the State, county, land district, or goy- 
ernment survey, in which the lands lie, may be aided by oral tes- 
timony showing, that when the conveyance was made, the grantor 
owned and resided on lands in a given county, in this State, which 
were known by the same numbers, as those emploved in the con- 
veyance. Aided by such proof, and in absence of proof, that the 
grantor owned or claimed other lands falling within the same de- 
scription, it becomes the duty of the court to pronounce the con- 
vevance valid. Chambers v. Ringstaff. 140. 

32. Interpretation of a conveyance, aided by oval testimony.—In such 
case, the interpretation of the conveyance and judgment upon its 
validity re] von, are questions for the court, while the finding of 
attendant facts and circumstances are functions for the jury. Th. 

LW, 
| 33. Consideration of note may be shown.—In asuit at law on a promis- 
sory note, in which the consideration is stated, it is admissible to 
show by parol evidence a valuable consideration for the note, dif- 
| fering from that expressed therein. Ramsey vr. Young, 157. 





See AMBIGUITY. 
VIII. Recorps. 
*» 


34. Transcript > when seal of court thereto not re quire d.—A certified 
transcript of an exemption claim made and filed in the office of the 

probate judge, is admissible in evidence, although the certificate 

thereto is not under the seal of the court. Weiss ¢. Lery, L009, 

35. Certificate of reversal ; when not competent evidence.—A certificate of 
reversal issued by the clerk of this court, can only be looked to as 
authorizing the lower court to proceed to a new trial in the case to 
which it relates; and hence, to prove the fact of such reversal on 
the trial of another cause, such certificate is not competent evi- 
denee, but a transcript from the records of this court, properly ex- 
emplitied, is the best and only legal evidence of that fact. Do- 
thard v. Sheid, 135, 

| 36. Suit on attachment bond : what is COM tent evidence.—In an action 

onan attachment bond, the record of the attachment suit is ad- 

| missible in evidence on behalf of the plaintiff. Jb. 135, 


IX. VARIANCE. 


37. Variance between alle qatious and proof.—Where in an action on an 
account by K., the complaint counts on a sale of merchandise made 
by E. & K., as partners, to the defendant, but contains no aver- 
ment that the account was the property of K., while the proof 
shows that the merchandise was sold to the defendant by K. «& 
Son, a partnership, and that the account was the property of K., 
there is a fatal variance between the allegations and the proof. 
Wharton 0, King, oes, 


| See CHANCERY, 81-3. 
| EXECUTION. 


1. Against partnuership.—When an action is commenced under the stat- 
ute (Code of 1876, § 2904), against a partnership by its firm name, 
without naming the individual partners, and a judgment is ren- 
dered against the firm as such, an execution issued on such judg- 
ment can only be levied on the partnership property. The action 
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s, therefore, somewhat in the nature of a proceeding in rem rather 
than in personam. Yarbrough & Co. v. Bush & Co., 170. 

Lands in possession of receiver can not be sold under execution. 
When real estate is in the custody of a receiver, it is ( gremio 
legis, and a sale thereof under execution issued on a judgment 
at law is illegal and void. Dugger v. Collins & McRae, 324. 

3. Same.—A creditor of a devisee, the estate of whose testator was in 
the possession of a receiver appointed in a suit pending in a court 
of equity for the settlement and distribution thereof, obtained a 
judgment prior to the appointment of the receiver, but failed to ae- 
quire a lien by placing an execution in the hands of the sheriff un- 
til after such appointment ; and afterwards he purchased at sheriff’s 
sale made under execution issued on the judgment, but without 

‘the leave of the court of equity, the devisee’s interest in certain 
lands belonging to the estate and thenin possession of the receiver, 
receiving the sheriff’s deed therefor,—he/d, on the petition of the 
creditor filed in the administration suit, seeking to be substituted 
to the rights of the devisee in and. to the lands, 

(a) That he acquired no title by the sheriff's sale and the deed 
executed thereunder. 

(b) That even if he had aequired title, its acquistion would have 
been in disregard of the court’s possession and custody of the 
property, and no sanction could be given to such irregular proceed- 
ings, by putting him in possession of property, the title to which 
had been thus acquired. Ib. 324. 

4. Levy on personal property ; : when it does not work a a 
While the taking of goods in execution by a sheriff, of value sut- 
ficient to satisfy the writ, generally operates a satiate « ine, this is 
not the effect of such levy, when the personal property levied on, 
was restored to the possession of the defendant in execution, or to 
the possession of a claimant, on the execution of a bond tor the 
trial of the right of property. Rapier v. Gulf City Paper Co., 476. 


EXECUTORS AND ADMINISTRATORS. 


1. Evecutors and administrators ; powers of the probate court to compel 
settlement. —Under the statutory provisions of this State (Code of 
1876, §§ 2508, 2524, 2525, 2528), the jurisdiction of the probate 
court to compel a final settlement of the accounts of an executor 
or administrator, after the lapse of eighteen months from the grant 
of letters, does not depend on the petition of a party interested in 
the estate, invoking the exercise thereof; but the court may then, 
ex mero motu, compel such settlement, if the condition of the estate 
will admit of it. Cook vr. Cook Ev’r, 294. 

2. Same; when debtor appointed, presumption of payment arises. 
When letters testamentary or of administration are granted to a 
debtor of the decedent, the presumption of payment at once arises, 
without reference to his solvency, or the duration of his adminis- 
tion. Ib. 294. 

3. Executors and administrators ; when decree on settlement may be ren- 
dered in favor of one personal representative against another.—The 

only case.in which a dee ‘ree is authorized in favor of one personal 
representative against another, is where there has been a removal, 
resigination, or a revocation of the letters. of an executor or ad- 
ministrator, or from some other cause his authority ceases. In 
such case the decree may be rendered in favor of the remaining or 
succeeding executor or administrator. Ib. 294. 

. Same; when such decree is not authorized.—A decree rendered on an 
aecount stated by the court under the statute, against one of three 
executors, Whose authority as such had not ceased, and who had 
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9. 


10. 


11. 


failed to file his accounts and vouchers and make a settlement of 
his executorship, after having been duly cited for that purpose, in 
favor of the other two executors, is unauthorized and erroneous. 
In such ease, the decree should be rendered in favor of the devisees 
or legatees under the will. Jb. 294. 

Grant of letters of administration during late war valid ; subsequent 
grant, without vacancy, void.—The grant of letters of administra- 
tion by the probate courts of this State during the late war between 
the States, was legal and valid; and a subsequent grant of letters, 
without a revocation of those already granted, or vacancy in the 
administration created by some other cause, is absolutely void, 
and being void, as opposed to voidable merely, it can be collater- 
ally assailed. Alen rv. Kellam, 442. 

Vacancy in administration ; when not presumed from subsequent 
grant.—While it may be true that, in a collateral proceeding, a 
vacancy in the administration of an estate will be presumed to 
exist, in the absence of any recital or evidence of the fact, from 
the grant of administration de bonis now; yet, such presumption 
can not prevail where there is evidence aflirmatively showing, that 
there was no vacancy at the time of the second grant. Ib. 442. 

Sale by administrator acting under void appointment, also void.—A 
sale of real estate, made by one acting as administrator de bonis 
von under a void appointment, is void, and a deed executed by 
him in pursuance of such sale, does not convey the legal title to 
the purchaser; but such title remains in the heirs of the decedent, 
and will support an action of ejectment brought by them against 
the purchaser in possession. Jb. 442. 

Lands of decedent; power of personal representative to s7ll,—Among the 
unquestionable powers conferred upon the personal representative, 
is the right to petition for, and ohtain an order, to sell the lands of the 
decedent for the payment of debts; and when this right is asserted, 
and the lands are sold and conveyed under the order thus ob- 
tained, the tile to the land which had descended to the heir, 
is completely divested; and notwithstanding the heir may have 
sold and conveyed lands, or they may have been so'd and conveyed 
as his property, the title the personal representative conveys, is 
not in the least impaired. Nelson Ea’r rv. Murfee, 598. 

When heir a debtor to ancestor, whether administrator has a prior 
right to lands descende d, eanre .—When the heir is indebted to the 
estate of the ancestor, and is insolvent, whether the administrator 
has any prior right to demand payment ont of the lands descended, 
which remain unsold, or whether it becomes a mere race of dili- 
gence between him and other creditors of the heir, is a question 
not raised in this case; and while the court “is not prepared to 
admit it becomes a mere race of diligence,’’ the question is left 
open and undecided. hb. 598, 

Proceeds of sale of land for payment of debts in hands of personal 
representative ; its qualities.—While money acquired by the personal 
representative from the sale of lands, for payment of debts, and 
remaining in his hands for distribution after paying the debts, will 
be treated as having the qualities of land for certain purposes of 
administration and succession, for all other purposes it is only 
money in the hands of the administrator; and any process or pro- 
cedure to get it out of his hands, must necessarily be that which is 
adapted to the recovery of money as money. Ih. 598. 


Same ; personal representative has priority over heir’s other creditors. 


When a surplus of money thus acquired remains in the hands of 
the personal representative for distribution, he is entitled to retain 
the share of an heir or distributee in such moneys in payment of a 


debt which the latter owes to the decedent’s estate, as against, and 
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in preference to the claim of a judgment creditor of such heit or 
distributee. Ib. 598. 


See CHancery, 1, 2, 42, 48, 52, 68. 
Court, PRoBATE. 
Nox-CLaim. 
SURETY. 


VENDOR AND PURCHASER. 


EXEMPTION. 


1. Judgment for statutory penalty ; no exemptions against.—As against 


a judgment rendered tor the recovery ot the penalty given by stat- 
ute against a mortgagee for failure to enter satisfaction of the mort- 
gage upon the margin of the record, after its payment (Code of 
1876, § 2225), there is no constitutional or statutory exemption in 
this State. Wiliams vr. Bowden, 403. 


2. Homestead exe inption in favor of widow ; hy what law determined. 


Except as against creditors of a decedent, the right of the widow 
to a homestead exemption is determined by the law in force at the 
time of the decedent’s death. Munchus v. Harris, 506 ; Slaughter 
vr. McBride & Latimer, 510. 


3. Same; may be carved out of equitable estafe-—An equitable title, 


which the husband had in the homestead, at the time of his death, 
under a contract of purchase, under which a part of the purchase- 
money had been paid, but no conveyance of the legal title made, 
will support a right in the widow (there being no minor children) 
to a homestead exemption; and such homestead is protected, as 
against third persons, from levy and sale. Meunechus vr. Harris, 506. 


4. Same; when not affected by remoral from the State.—Under the aet. 


of April 23d, 1875, if a man die leaving a widow, but no minor 
children, and, at the time of his death, he was a resident of this 
State, and then occupied as a homesiead a house and lot, which, 
under the act, was exempt to him, the right of the widow to a 
homestead exemption in the lot, as defined by the provisions of 
the act, attached on the death of the husband; and this right, so 
far, at least, as concerned the decedent’s creditors, Was not de- 
stroyed by her subsequent removal from the State. J. 506. 


5. Same ; extent of, under act of April 23d, 1873.—The homestead ex- 


emption in favor of the surviving widow and minor child or chil- 
dren, provided by the act of April 238d, 1875, extended only to a 
mere retention by them of the possession of the homestead, until 
it was ‘‘ ascertained whether the estate Was solvent or insolvent ;”’ 
and it only vested in them absolutely in the event of the insolvency 
of the estate. The ascertainment of insolvency contemplated by 
the act, was a regular declaration of insolvency by proceedings in 
the probate court—a judicial ascertainment according to the statu- 
tory practice regulating such a procedure. Jb. 506. 


6. Same; when none evists.—A widow, whose husband died after the 


passage of the act of April 25d, 1873, by which all former exemp- 
tion statutes were repealed, and prior to the passage of the act of 
February 9, 1877, by which such statutes were re-enacted, is enti- 
tled to no homes‘ead exemptions whatever, as against a debt of 
her husband which was contracted before the constitution of 1868 
became binding. Slaughter v. MeBride & Latimer, 510. 


7. Deed of homestead ; when void.—A decd, executed by a married man 


of his homestead after the constitution of 1868 went into effect, 
without the voluntary signature and assent of his wife, is void as 
a conveyance of the legal title, although the deed was executed in 
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payment of a debt contracted by him in 1859; and it will not, 
therefore, support an action of ejectment brought by the grantee, 
after the death of the grantor, against the surviving widow of the 
latter, for the recovery of such homestead. Slaughter v. McBride 
& Latimer, 510, 

8. Debtor's exemption of personal pro wrty.—It is the right of every 
debtor, mes er of this State, se the constitution and the stat- 
ute enacted for the purpose of giving full effect thereto, to have 
and to hold, at all times, an exemption of personal property of the 
value of one thousand dollars, to be selected by him from the prop- 
erty which he may then own, free from liability to the payment of 
his debts. Weis rv. Lery, 209. 

. Double exemption not allowable.—A debtor can not have, however, 
more than one such exemption at the same time; and when such 
exemption has once been claimed, the property selected by the 
debtor and allotted to him, so long as he retains it, and it is undi- 
minished in value, he is not entitled to a further exemption. 
Th. 209. 

) When debtor can claim further evemption.—When the personal prop- 
erty Which a resident debtor had selected as exempt, has been 
taken from him by judicial process, or has been otherwise lost to 
him, or has deteriorated in value, without fault on his part, or has 
been consumed in the maintenance of himself or family, or has 
been applied by him to the payment of his debts, such debtor 
has the right, in Keu thereof, to seleet and retain other prop- 
erty as exempt to him, notwithstanding the former claim of exemp- 
tion. Dh, 209. 

ll. Fraudulent disposition of exempt property ; its efiect on subse quent 
claim of exvemption.—It seems, that if the debtor were to fraudu- 
lently dispose of the property he had claimed and retained as ex- 
empt, with the view, and for the purpose of obtaining an additional 
exemption, his claim to such additional exemption would be disal- 
lowed. Ih. 209, 

12. Contest of: when re ple ry bond executed, and prope rty condemned, ver- 
dict should ascertain value of property reple vied.—The verdict of a 
jury, on the trial of a contest of a claim of exemption tiled by de- 
iendant in attachment to personal property, on which the writ had 
been levied, under section 2838 of the Code, finding the property 
in the contest liable to sale under the attachment, and a judgment 
of condemnation rendered thereon, will not support an execution 
issued against the obligors on a forthcoming bond, which was exe- 
cuted on behalf of such defendant under the provisions of section 
2836 of the Code, unless the value of the property, for the delivery 
of which the bond was executed, is by such verdict ascertained. 
And an execution issued on such bond, without the value of the 
property replevied having been thus first ascertained, should be 
quashed. Lery & Co. v. Moog, 63. 


FALSE IMPRISONMENT. 


> Power of marshal of Oxford to make arrest. —U nder the act ot the 
General Assembly incorporating the town of Oxford (Pamph. Acts, 
1850-60, p. 383), which was revived and re-enacted by the act of 
March Ist, 1876 (Pamph. Acts, 1875-6, p. 315), imposing on the 
marshal of the town the same duties, and conferring upon him the 
same powers, as are ‘‘now conferred by law upon the constables 
of this State,’? the marshal has authority to arrest, without war- 
rant, any person threatening to commit a breach of the peace in 
his presence. Hayes v. Mitchell, 452. 

2. Power of such office rto imprison after arrest. —After the arrest of such 
person, he should not be imprisoned, unless circumstances ren- 
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dered his imprisonment necessary. But if by reason of the un- 
seasonableness of the hour, or the inaccessibility of the mayor, 
or other magistrate having jurisdiction, the offender could not be 
brought to trial; or, if by reason of riotous or lawless conduct, the 
peace-preserving powers of the marshal were, or seemed to be in 
request, to maintain the general peace, or to protect others or their 
property from iwlessness, the marshal would be authorized to im- 
prison the offender, until ‘he could be properly brought to trial. 
Tb 452. 

3. Same; when right to imprison a question for the jury.—In an action 
ior damages brought against the marshal, based on such arrest, 
and imprisonment made thereafter, the right to imprison is a ques- 
tion for the jury, under appropriate instructions from the court ; 
and a charge to the jury instructing them, that no circumstances 
wou!d justify the marshal in imprisoning, without the order of the 
mayor therefor, is erroneous. Jb. 452. 


FINE AND FORFEITURE FUND. 


1. Fine and forfeiture fund of Mobile County ; preferred claim against. 
Under the provisions of the act of the General Assembly, entitled 
**An act to establish a Criminal Court in the county of Mobile,’ 
approved February 3d, 1846 (Pamph. Acts 1846, p. 29), money dis- 
bursed by said county in payment of the salary of the judge of 

said court, was a preferred claim against the fine and forfeiture 
fund of the county; and the priority thus given to the claim was 
not abrogated by subsequent fevislation changing the name of the 
court to ** The City Court of Mobile,’’ and increasing the salary of 
the judge thereof. The State ex rel. Mobile County v. Stone, Treas- 
urer, 206, 

2. Fine and forfeiture fund ; by whom controlled.—The commissioners 
court has no control over fines and forfeitures; but the fund aceru- 
ing therefrom is in the custody of the treasurer, and is subject 
to his continued custody until paid out by him pursuant to law. 
Th. 206. 


See MANpbDaAmus. 


FRAUD AND UNDUE INFLUENCE. 


How pleaded.—Fraud is a mere conclusion of law from facts 
stated and proved; and when it is pleaded, at law or in equity, the 
facts from which it is supposed to arise, must be clearly stated, in 
order that the court may determine whether they constitute fraud. 
A mere general charge of fraud, or a mere general averment, that 
an act was done with covinous intent, is not sufficient. Chamber- 
lain & Parker v. Dorrance, 40. 

2. Fraud ; when it can not be imputed.—When property is sold and con- 
veyed by a debtor to one of his creditors, absolutely and uncondi- 
tionally, in payment of a just debt, which exceeded in amount 
twice the value of the property so sold and conveyed, without res- 
ervation to the debtor of any right or interest in the property, or 
in the proceeds of its sale, neither fraud nor collusion can be im- 
puted therefrom, nor can the other creditors of the de btor thereby 
suffer legal wrong or injury, although the debtor be then insolvent, 
which fact is known to the creditor, and the property so sold and 
conveyed is substantially all the property then owned by the 
debtor. Ih. 40. 

3. Same.—That a creditor, taking an absolute and unconditional trans- 
fer of a stock of goods in payment of his debt, only made a casual 
examination of the goods, did not make an inventory thereof until 
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after the sale and a change of possession thereunder, and failed to 
execute a receipt or release to the debtor, are mere circumstances 
of suspicion, which are overcome by the fact, that there was an 
absolute and unconditional sale of the property in payment of a 
just debt. Ib. 40. 

4. Suggestio falsi; when it will authorize rescission of contract.—If ina 
negotiation for the purchase of a horse, or preparatory thereto, the 
party desiring to purchase recklessly, or without knowledge 
whether it was the truth or not, made a material statement as fact, 
which, if true, would be calculated to influence the conduct of the 
party selling, and did influence him in making the sale, then, if 
the statement tifrned out to be false in fact, this was such a fraud 
on the seller as would authorize him to rescind the contract. Smith 
?. Sireeney, 524. 

5. Relation of trust and confidence ; when it exists, and its effect upon 
contracts made between parties sustaining such relation.—Between 
the owner of a horse and a party who has undertaken to train it 
for a reward, there exists a relation of trust and confidence; and 
in addition to the duty of honest, faithful service, the law imposes 
upon the latter the duty of truthful and faithful report of all within 
his knowledge affecting the value of the horse; and a purchase of 
the horse by such party, in person, or through another, without 
having first made a full and candid disclosure of all that had come 
to his klowledge, affecting the value and speed of the horse, is a 
fraud upon the seller, which will authorize him to rescind the con- 
tract of sale. Ih. 524. 

6. Parties bearing towards each other confidential relations ; dealings be- 
tween.—The rule, that dealings between parties bearing towards 
‘ach other confidential relations will be jealously watched by the 
courts, is not confined to relations strictly fiduciary, but extends 
to ‘tall the variety of relations in which dominion may be exer- 
cised by one person over another.”’ Shipman v. Furniss, 555, 

7. Undue influence ; when inferred.—While undue influence is a species 
of constructive fraud which the courts will not undertake to de- 
fine by any fixed principles, its exercise may be inferred in all 
cases of confidential, or quasi confidential relations, where the 
power of the person receiving a gift, or other like benefit, has been 
so exercised over the mind of the donor as, by improper arts or 
circumvention, to have induced him to confer the benefaction con- 
trary to his deliberate judgment, reason and discretion. Jb. 455. 

8. Same; burden of proof.—Where one, living in illicit sexual relations 
with another, gives to such person property of considerable value, 
especially where the donor, in making the gift, excludes natural 
objects of his bounty, the transaction will be viewed by a court of 
equity with such suspicion, as to cast on the donee the burden of 
proving that the donation was the result of free volition, and was 
not superinduced by fraud or undue influence. Jb. 555. 

Same ; its validity as affected by undue influence-—The validity of a 
conveyance is not affected by the fact that its execution was 
procured by the exercise of undue influence, if the grantee, being 
a purchaser for value, did not participate in, or have notice of the 
wrongful act. Moog v. Strang, 98. 

0. Acknowledgment of mortgage; its effect when attacked for fraud.—Where 
a mortgage is duly acknowledged before, and certified by a proper 
officer, in the form prescribed by the statute, this is, in itself, co- 
gent proof of a free agency and absence of restraint in the execu- 
tion of the mortgage, and raises a presumption in favor of its valid- 
ity, Which can only be rebutted by clear proof of fraud, duress, or 
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imposition practiced on the mortgagor, in which the oflicer or mort- 
gagee participated. Jb. 98. 


See Cuancery, 11-13, 15. 
*Non-Ciaim. 


FRAUDS, STATUTE OF. 


1. 


When note not affected by.—A promissory note, under the statute of 
this State, imports a consideration ; and where parties sign as sure- 
ties, contemporaneously with the principal, no independent con- 
iy egg moving to the surety is necessary td bind him. Lehman 

. be r 4; 48. 

p, romise to answer for deht of anothe mr, w hen within.—lIt is only when 
both liabilities continue to exist—the original debt as a subsisting 
liability, and the new special promise to answer for such de bt—that 
the statute requires the ‘‘ agreement, or some note or memorandum 
thereof, expressing the consideration,’’ to be ‘‘in writing, and sub- 
scribed by the party to be charged therewith, or some other per- 
son by him thereunto lawfully authorized in writing.’”’ Jb. 48. 

When mortgage not affected by.—Where a mortgage executed to se- 
cure the debt of another, for which the mortgagor was in no way 
liable, contained an obligation on the part of the mortgagee to _in- 
sure the mortgaged premises for two years, this fulfills the require- 
ment of the statute, that the consideration should - expressed in 
writing. (Code, 1876, § 2121.) Moog vr. Strang, 9 

Dep rit of title deeds to lands as see urity, void ae ile doctrine 
of the English Court of Chancery, that a deposit of the title deeds 
to lands for security of a debt is an equitable mortgage, is in viola- 
tion of the statute of frauds, and can not be maintained in this 
State. Lehman, Durr & Co. v. Collins, 127. 

Statute of Frauds : what case not affect “d the reby,. —The statute of 
frauds has no application whatever to a case where the surety hav- 
ing paid the debt of his principal, seeks reimbursement by the 
foreclosure of a mortgage executed to him by the principal to in- 
demnify him against loss resulting from his suretyship. Madden v. 
Floyd, 221. 

When contract not affected hy.—The first clause of the statute of 
frauds, declaring void ‘‘every agreement which by its terms is 
not to be performed within one year from the making there- 
of,”’ does not apply to a contract the performance of which is 
dependent upon an event or contingency which may or may not 
happen within a year; but to contracts, which from their very na- 
ture are incaprble of performance within that time, or of which, 
by express stipulation, performance is postponed for a longer pe- 
riod. He flin v. Mitton, 354. 


Contract for sale of lands ; when void.—The only parol contract for 


the lease or sale of lands, which can be withdrawn from the pres- 
ent statute of frauds, is where the purchase-money or a portion 
thereof is paid, and the purchaser put in possession by the seller. 
These two facts must concur; neither one without the other will 
satisfy the requirements of the statute. Ib. 354. 


8. Same.—Where no part of the purchase-money has been paid, the 


statute renders invalid a contract for the sale of lands, unless it is 
subscribed by the party to be charged. Whether that party be 
the vendor who is to be deprived of his estate in the lands, or the 
vendee upon whom the estate is to be forced, if there be not written 
evidence of the contract, subscribed by him, or by his agent thereun- 
to lawfully authorized in writing, as to him the contract is void. 
Ib. 354. 




















INDEX. 683 


FRAUDS, STATUTE OF—Continued. 


9. Same.—Although a purchaser, whom it is sought to charge with the 
payment of the purchase-money, received from the seller, and re- 
tained a contract for the sale of lands, duly executed by him, and 
entered into the possession of the land thereunder; yet not having 
paid any portion of the purchase-money, the contract is as to him 
void under the statute and incapable of enforcement. Jb. 354. 

FRAUDULENT CONVEYANCES. 

1. Deed fraudulent as to creditors, operative inter partes.—Convey- 
ances or gifts made to hinder, delay or defraud creditors, when 
fully consummated, are valid and operative between the parties ; 
and neither party can set up the fraud for the purpose of maintain- 
ing, or defeating an action brought by the one against the other. 
Williams v. Higgins, 517. 

See CHANCERY, 36. 
Fraup anp Unpve INFLUENCE. 
ADVERSE Possession, 15-17. 


FREEDMEN. 1. As to the construction of the ordinance of 29th Sep- 
tember, 1865, ratifying and legalizing marriages between, see Con- 
STITUTIONAL Law, 11-14. 


“FUTURE” CONTRACTS. See Contracts, 1-4. 
GARNISHMENT. 


I. Garnishee can not complain of errors in judgment against defendant. 
A garnishee can not take advantage of errors or irregularities in 
the judgment against the defendant, as the debtor of whom he is 
summoned to answer. Security Loan Association v. Weems, 584. 

2. When notice of proceedings in the cause jinputed to garnishee.—A 
garnighee, having answered, remains before the court for the pur- 
pose of receiving its judgment; and notice of an application by 
the plaintiff for further answer, and of the order granting the ap- 
plication, is imputed to him. Jb. 584. 

3. Future indebtedness growing out of existing contract ; continuance for 
further quswer.—Where a garnishee, in his answer, admits that he 
holds in pawn or pledge, as collateral security for debts owing him 
by the defendant, a number of shares of stock in several corpora- 
tions belonging to the defendant, he thereby disc:oses a contract, 
upon Which in the future an indebtedness from the garnishee to 
the defendant could accrue; and in such case the court may with 
propriety grant the plaintiff a continuance of the garnishment for 
further answer. J/. 584. 

4. Judgment against garnishee upon subsequent auswer.—W here, in such 
case, the garnishee subsequently files a further or additional an- 
swer, showing that a sale of the stock had been made, and that 
the proceeds of the sale, in the hands of the garnishee, were more 
than sutlicient so pay the secured debts, an existing indebtedness, 
springing out of of the antecedent contract, is thereby disclosed, 
which may properly be subjected to the payment of the plaintiff's 
demand ayainst detendant. Jb. 584. 

5. Notice of adverse claim under the statute.—By the statute authorizing 
the suggestion by the garnishee of an adverse claim in a third 
party, ete. (Code of 1876, § 3302), it is not intended that creditors 
subsequently suing out garnishments shall be suggested as rival 
claimants and introduced to litigate with the creditor who is first 
in point of time; and it is not error for the court to refuse to sus- 
pend proceedings and cause notices to issue to the parties suing 
out such subsequent garnishments, on suggestion contained in the 
garnishee’s answer. Jb. 584. 


* 
a 
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GUARDIAN AND WARD. 


1. 


2. 


5 


ad 


© 


10 


Testamentary appointment of guardian ; when instrument effectual as. 
An instrument to be effectual as a testamentary appointment of a 
guardian for minors must show who is to have the care and nur- 
ture of such minors, although the word ‘‘ guardian’’ need not be 
employed. Desribes v. Wilmer, 25. 

Same; when instrument does not operate as.—An instrument executed 
by a father of two minor children, reciting that he was lying in 
danger of death, and that he had “found kind friends to take 
charge (of) and raise’? his children, and requesting the managers 
of an asylum, in whose custody the children then were, to place 
them ‘in the e ustody of” a party therein named, shows that it 
Was not the father’s intention for such party to have the care, pro- 
tection and nurture of such children; and such instrument can 
not, therefore, be construed as a testamentary appointment of such 
party as guardian of said children. Jb. 25. 

An instrument testam ntary in its character must be probated.—An 
instrument testamentary in its character can not be recognized as 

valid in any form, until it has been admitted to probate. Jb. 25. 

Appointment of ; when erroneous.—A probate judge has no au- 
thority to appoint a guardian for minors, for the purpose of hay- 
ing them sent into a foreign country ; and an appointment made 
upon an application which shows that such is the purpose for 
which it was sought, is improvident and erroneous, and should be 
revoked. Jhb. 25. 

Revocation of letters of quardianship ; when notice unnecessary.—An 
order revoking an erroneous and improvident appointment of a 
guardian for minors, made during the same term at which the ap- 
— was made, but ona different day of the term, is free 
rom error, although it was made without notice to the party whose 
letters were thereby revoked. Jb. 25. 

Rule of repose of tire nty years ; to what debts applicable.—The rule ot 
repose, which, by common consent of the courts, has been fixed 
at a period of twenty years, has been declared applicable to all 
kinds of debts and pecuniary obligations, including fiduciary de- 
mands in favor of cestuis que trust against trustees; and the reason 
of the rule applies with as much force and propriety to guardians 
as to other trustees. Garrett vr. Garrett, 429. 

Same ; when it begins to run in favor of guardiane—queve—T isa 
question of the gravest difficulty as to the time when the rule be- 
gins to run in favor of guardians ; and while the question is not de- 
cided in this cause, the court incline to the opinion that it begins 
to run from the last item on the guardian’s account, or the last 
partial settlement, or other clear recognition of the guardianship 
as a subsisting and undischarged trust, and not from the time 
when the ward becomes of age. Jb. 429. 

When ward's right to 1 settlement not barred.—Where, on the petition 
of the ward, the guardian was cited to make a final settlement of 
his guardianship within less than twenty years from the date of 
the last partial settlement made by him, and also within less than 
twenty years from the date when the ward became of full age, the 
right of the ward to a settlement by the guardian is not barred by 
the rule of repose. Ib. 429. 

When statute of limitations begins to run.—As between guardian and 

rard, the statute of limitations does not ordinarily commence to 
run until there has been a termination of the guardianship Ib. 429. 

Power of guardian to sell the lands belonging to his ward.—The 
probate court has jurisdiction to order the sale of real estate 
elonging to minors, on the application of the guardian, only in 
the following cases: (1) For the support and education of the 
ward (Code, § 2780) ; (2) for reinvestment (Jb. § 2785); and (3) for 
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distribution among joint owners (Jb. § 3514). Mohon v. Tatum, 
Guardian, 466. 

11. When sale of land by guardian void.—An application to the probate 
court by a guardian of minors to sell land belonging to his wards, 
which avers, as the only ground therefor, that he ‘‘ believes it to 
be to the interest of said minors that the land of said estate be 
sold for distribution among the said [minors], or to their guardian 
for their use, as the lands are not in a state of cultivation, and 
therefore of no benefit to said minors,’’ is fatally defective, and a 
sale made thereon is void. Jb. 466. 


HARD LABOR FOR COUNTY. 


See Crrrnat Law, 11-14. 


HOMESTEAD. 
See Exemptions, 2-7. 


j HOMICIDE. 
See CriminaL Law, 33-38. 


HUSBAND AND WIFE. 


1. At common law, wife had capacity to take from husband through pur- 
, chase by him in her name.—At common law, the wife had full 
capacity to take from the husband through a purchase made by 
him in her name. By such a purchase the maxim of the common 
law that husband and wife, because of their legal unity, could not 
contract with each other, and of consequence, that the husband 
could not direetly convey to the wife property, real or personal, 
was not offended, because of the intervention of a third person as 
the grantor or donor, through and from whose conveyance, the 
estate or interest was derived, and by which the property was 
vested in the wife. Winbish v. Montgomery M. & B. Association, 





aa 


OO, 
2. Purchase of real estate by husband in the wife’s name ; interest there- 
in.—If on the purchase of land by the husband, he take a bond for 
title in the wife’s name, whereby the vendor covenants on pay- 
ment of the purchase-money at a future day, to make title to her, 
she is thereby invested with an equity in the land, which is irrevo- 
cable and indestructible by any subsequent act of the husband, 
and which, on payment of the purchase-money, becomes perfect 
and entitles her to a conveyance of the legal title. And if, on pay- 
ment of the purchase-money by the husband, though with his own 
funds, he deliver up the bond for title, and at his request, but 
without the wife’s knowledge or assent, the vendor convey the legal 
estate to a third party, who, in turn, conveys it to another in 
mortgage to secure a loan then made, nominally to the mortgagor, 
but, in fact, for the use and benefit of the husband, all parties 
having full notice of the wife’s equity, such mortgagee, although a 
purchaser for a valuable consideration, takes the legal title mala 
fide, and will not be allowed thereby to defeat the wife’s prior 
equitable estate. Jb. 575. 

3. Statutory separate estate of the wife-—Where the husband purchased 
real estate and took bond for title in his wife’s name, whereby the 
vendor covenanted to convey to her the legal title on payment of 
the purchase-money, the equity of the wife arising from such 
covenant is her statutory separate estate. Ib. 575, 

] 4. Statutory separate estate of wife ; what is.—If a purchase of personal 

property is made by the husband with the proceeds of the corpus 

of the wife’s statutory separate estate, and no conveyance in writ- 
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ing is made, and nothing is said at the time of the purchase as to 
the person for whom it is made, whether for the wife or for the 
husband, the personal property so purchased belongs to the wife 
as her statutory separate estate. Daffron vr. Crump, 77. 

5. Same; income from; the hushand’s rights therein.—Crops raised on 
lands belonging to the wife’s statutory separate estate after the 
marriage, constitute income and profit, which go to the husband 
as the wife’s trustee, and are not subject to the payment of his 
debts; but if such crops are used by the husband in the purchase 
of personal property, the trust no longer follows them, but the 
property so purchased belongs to him, and is subject to the pay- 
ment of his debts. Jh. 7?. 

6. Martgage of wife's statutory separate estate ; when husband by joining 
in, conveys his life-estate on death of wife intestate.—Where husband 
and wife executed a mortgage on lands belonging to her statutory 
separate estate, in the conveying clause of which the words ‘* bar- 
gain and sell’? are used, and the wife afterwards died intestate, 
leaving the mortgage unsatisfied, the life-estate which the husband 
took under the statute (Code of 1876, § 2714), in said lands, vested 
eo instanti in the mortgagee, to the extent of his mortgage, by vir- 
tue of the statutory covenants therein, implied from the use of the 
words ‘* bargain and sell.”?) Chambers v. Ringstag?, 140. 

7. When plea of covrerture no defense to the wife —While a married 
woman can not incur any personal liability by contract, and her 
coverture is a defense to any action brought to enforce against her 
a personal liability growing out of a contract made while she is 
under that disability ; vet a plea of coverture is no defense to an 
action brought under the statute against a partnership by its firm 
name, of which she was in fact a member, as the effect of such 
action is not to enforee a persona! liability, or to obtain a personal 
judgment against her. Yarbrough & Co. v. Bush & Co., 170. 

8. When hushand should not join in application by wife to set aside sale 
in probate court.—An application to the probate court to set aside, 
as void, a sale of land belonging to the statutory separate estate of 
a married woman, made by her guardian before her marriage, 
should be in the name of the wife alone, and not in the name of 
herself and husband. Mohon v. Tatum, Guardian, 466. 

9. Same; when application will be dismissed for misjoinder of parties. 
Where anapplication is made inthe probate court by both husband 
and wife to set aside, as void, a sale of land belonging to the statu- 
tory separate estate of the wife, made by her guardian prior to her 
marriage, and is afterwards amended so as to show that the wife 
applied by a third party, as hernext friend, the husband remaining 
a party, there is a misjoinder of parties plaintiff, and the applica- 
tion should be dismissed. Jh. 466. 

10. Same ; when husband not presumed as suing as next friend of the wife. 
In such case, a third party having been introduced by the amend- 
ment as next friend of the wife, the presumption which is some- 
times made, that the husband, when joined as party plaintiff with 
his wife, sues merely as her next friend, is rebutted, and can not 
prevail. Ib. 466. 

See Cuancery, 3-4 


INDICTMENT. 
See CriminaL Law, 44-51. 
INJUNCTION. 


1. What not a disregard of —Where in a cause pending in the circuit 
court an application for a change of venue was granted, the dock- 
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eting of the cause in the court to which it had been removed, is not 
a disregard of an injunction issued after the order for the change of 
venue was made. Ew parte Holton, 164. 


See CHancery, 25, 32. 


INSURANCE. 


1. Life insurance ; construction of policy.—A life insurance company, 
by its policy, after reciting that the advance premium was paid, 
and the subsequent premiums were to be paid, by Adele F. Van 
H., insured the life of Hiram W. Van H., for the sole use and ben- 
efit of the said Adele, in a stated amount, for the term of his natu- 
ral life, or until he attained the age of forty-five vears; and prom- 
ised and agreed ‘‘to and with the said assured,’ to pay the sum 
insured to her or her legal representatives, within ninety days af- 
ter due notice and proof of the death of the said Hiram W., but fur- 
ther provided, that if the said Hiram W. should live to attain the 
age of forty-five vears, then the sum insured should be paid to him, 
within ninety days after due notice and proof of his having attained 
that age. Ina suit between Adele F. and an attaching creditor of 
Hiram W., held, 

1. That the interest of Adele F. in the policy was contingent up- 
on Hiram W. dying before he attained the age of forty-five years. 

2. That the said Hiram W, having lived to attain the age of for- 
ty-five vears, the money due on the policy was his property, free 
from any trust in favor of Adele F., and liable to the payment of 
his debts. Lery & Co. vr. Van Hagen, 17. 


INTEREST. 


.. Computation of; the statute furnishes the only rule.—Where partial 
payments have been made, the statute furnishes the only rule 
which can be recognized for the computation of interest,—the in- 
terest due is first to be paid, and the balance applied to the pay- 
ment of the principal. (Code of 1876, § 2091.) Vaughan vr. Smith, 
92. 

2. What itis and when recoverable.—Interest in this State has long 
been regarded, not as the mere incident of a debt, attaching only 
to contracts, express or umplied, for the payment of money, but as 
compensation for the use or for the detention of money. When- 
ever it is ascertained that at a particular time money ought to have 
been paid, whether in satisfaction of a debt, or as compensation 
for a breach of duty, or for a failure to keep a contract, interest at- 
taches as an incident. The State v. Lott 147. 

3. When recoverable from tar collector.—Where a tax collector fails to 
make a final settlement with the auditor, on or before the first day of 
May, of the taxes of the preceding year, and to pay over to the 
treasurer the balance due from him on account thereof, as required 
by section 414 of the Code of 1876, he and the sureties on his offi- 
cial bond are liable for interest from that day on the balance then 
due from him to the State on account of such taxes. Jb. 147. 

4. As to usury, see BuitpinGc axp Loan Association, 2, 7. 


JUDGMENTS AND DECREES. 


1. Inter partes ; its effect.—A judgment inter partes, not reversed and 
not successfully assailed for fraud or on some other ground, is con- 
clusive against the parties thereto who are properly before the 
court,—against the defendant, that the amount adjudged is due, 
and against the plaintiff, that no more is due, on account of the 
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contract or liability sued on. Bank of Mobile v. Mobile & Ohio R. 
R. Co., 305. 
2. Cause of action merged therein.—Where a compromise was made be- 
tween the parties pending a suit brought against a municipal cor- 
poration by the holder of bonds issued by such corporation, for the 
purpose of enforcing the collection of the bonds held by him, by 
which an amount of recovery less than the face of the bonds, and 
time of payment were agreed on, and afterwards a judgment was 
entered in the cause pursuant to the compromise, and carrying its 
stipulations into execution,—the etfect of such compromise and the 3, 
judgment thereon, was to merge the municipal corporation's lia- 
bility on the bonds in the judgment, thereby destroying the bonds 
as a cause of action, and leaving the judgment as the only legal 
evidence of indebtedness from such corporation to the plaintiff 
growing out of that transaction. And such a judgment would be 
a bar to any effort made to collect the alleged balance on the bonds 
so compromised. Ib. 305, F 
Judgment taken on compromise in full satisfaction of cause of action ; 
effect of —The etfect of an express term of such compromise and 
the judgment thereon, that the judgment rendered in pursuance of 
the comromise was in full satisfaction of the bonds and coupons 
held by the plaintiff, was to leave the parties as if the plaintiff had 
never owned or asserted a greater claim against the defendant, 
than shown by the judgment recovered. Jb. 305. 

4. What essntial to their validity.—Every judgment of a court of law 
must either be perfect in itself, or capable of being made perfect 
by reference to the pleadings, or to the papers on file in the cause, 
or else to other pertinent entries on the court docket; and, in like 
manner, Verdicts of juries can not be supplemented by intendment, 
or by reference to mere extrinsic facts. Alecander v. Wheeler, 332. 

5. Power of courts of record over.—The power of a court of record over 
its judgments during the term at at aes they are rendered, is very 

: large; and it rests within the sound diseretion of the court to set 
them aside when satistied that injustice has been done, or that they 
have been inadvertently or improvidently rendered. Rich v. Thorn- 
ton, 473. 

6. Same.—The judgments of courts are in the breast of the judge, un- 
til the final adjournment of the term, and they may be set aside or 
modified at any time during the term at which they were rendered ; 
and, unless the court in such order violate some rule of law, or 
pronounce a judgment the law will condemn, it is not error that 
such ruling was made without notice to the opposite party. Des- 
ribes ve. Wilmer, 25. 
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See Criminat Law, 52-54. 
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JUSTICE OF THE PEACE. 


1. Unlawful detainer ; statute conferring jurisdiction constitutional.—The 
statute conferring on justices of the peace jurisdiction in proceed- 
ings of unlawful detainer, is not violative of the constitution. Webb 
v. Carlisle, 65 Ala. 313, explained. Beck v. Glenn, 121. 

9. Section 3606 of the Code construed.—Section 3606 of the Code of 1876 
requiring suits before justices of the peace to be brought in the 

wrecinct of the defendant’s permanent residence, or in the precinct 

in which the debt was created, or in which the cause of action 
arose, is confined in its operation to suits commenced by summons, 
and has no reference to suits by attachment of goods, which are in 
their nature proceedings in rem. Atkinson v. Wiggins, 190. 

3. Summary judgment against sheriff ; when no provision for.—The stat- 
ute does not confer on justices of the peace, or on the circuit court, 
jurisdiction to render summary judgments against sheriffs, for any 
negligence or misfeasance on their part in levying process issued 
by, and returnable before justices of the peace. Thompson v. 
Acree, 178. 

4. Remittitur; right of party to make, and effect of. —A plaintiff has a 
right to reduce his claim, by remitting all over one hundred dol- 
lars, so as to bring it within the jurisdiction of a justice of the 
peace; but when he does so, he thereby destroys the part of the 
claim thus remitted. Wharton v. King. 365, 

5. Same; effect on cross demand held by defendant.—When a plaintiff, 
before the commencement of his suit, without the defendant’s con- 
sent, subtracted from his claim the amount of an independent 
claim which he owed the defendant, intending it as a part payment, 
and thereby reducing the amount of his claim so as to bring it 
Within the jurisdiction of a justice of the peace; and then brought 
suit before that officer for the balance,—held/, that this amounted 
to a remittitur, and not a payment, and did not impair or affect the 
cross demand held against him by the defendant. Jb. 265, 

6. Name; what operates as.—The recovery of judgment before a justice 
of the peace for one hundred dollars on a claim or demand for a 
larger amount, is a release or remittitur of the balance of the de- 
mand. Daris vr. Bedsole, 362. 

7. When plea in abatement should be filed in justice’s court.—While the 
rule of practice relating to pleas in abatement in the circuit court 
can not be literally or technically applied in a justice’s court, vet, 
the reason of the rule applying in such court with equal force, the 
rule certainly can be there applied, to a certain extent, by analogy. 
Beck v. Glenn, 121, 

8. Same.—A justice of the peace having declined to permit the defend- 
ant in an action of unlawful detainer pending before him, to file a 
plea of misnomer after the cause had been continued twice on ac- 
count of the delay, there was no error in the refusal of the circuit 
court, on appeal by the defendant, to permit him to file the plea in 
that court. 7h. 121. 





LANDLORD AND TENANT. 


3s Effect of tenant's holding over after expiration of his term.—Where a 
tenant for years holds over after the expiration of his term, the 
landlord may, at his option, treat him as a tenant and insist upon 
the continuance of his tenancy for another vear; and if he elect so 
to do, the law will imply an agreement on the part of tenant to 
hold or continue the lease for another year upon the same terms 
and conditions. Wolffe vr. Wolf & Bro., 549. 

2. When landlord’s right not impaired by act of the tenant.—In such 
‘ase, the right of the landk | to insist upon the continuance of the 
tenancy, is not impaired by the tenant’s refusal to renew the lease, 
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3. 


4. 


-~ 


10. 


or by notice tothe landlord, that he had rented other premises, 
with the intention to vacate within a few days, or by the fact that 
such other premises were not ready for him. Jb. 549. 

When tenant holds over a tender of quantum valebat not sufficient. 
Where a tenant who held under a prior lease for a term of one year, 
holds over for ten days after the expiration of his term, and after 
notice from the landlord that, if he persisted in holding over, he 
would elect to charge him as tenant for the next ensuing year, an 
obligation to pay rent for the whole vear was thereby fastened upon 
him, and a tender by him of a mere quantum valebat for the period 
of actual occupancy, is not sufficient. Jb. 549. 

When tenant’s liabilty not affected by second renting.—In such case, 
the fact, that after the tenant had abandoned the possession of the 
leased premises, a party, who was the agent of the landlord, rent- 
ed the premises to another for a part of the unexpired term, put 
him in possession and collected the rents, not for and on account 
of the landlord, but ‘fon account of whom it might concern,’’ does 
not affect the original tenant’s liability, when it is shown that such 
arrangement was made with the consent of both parties, and with 
the express understanding that it was to be without prejudice to 
the rights of either of them. J). 549. 

Remedy against tenant holding over.—Where a tenant for years holds 
over, and the landlord elects to treat him as tenant, an action for 
use and occupation arising from an imped assumpsit, will lie; or, 
it seems, the landlord may bring an action on the case for special 
damages. Ib. 549. 

When relation exists ; landlord’s lien.—A contract by which one rents 
to another land, to be cultivated for a stipulated part of the crops 
to be grown thereon, creates between them, under the statute, the 
relation of landlord and tenant, with all its rights and incidents, 
including the lien of the landlord for rent and advances. Wilson 
r. Stewart, 302. 

Nature of landlord's lien.—The lien of the landlord on the crops of 
his tenant is merely a statutory right to charge the crops with the 
payment of rent and advances In priority to all other rights or liens ; 
while the properiy and right of property in the crops remain in 
the tenant, thus enabling him to make a bona fide sale to a pur- 
chaser without notice, which would prevail over the landlord’s 
lien. Jb. 302, 

Purchaser from tenant ; when without notice.—Notice by a purchaser 
from the tenant that the crop was raised on land rented from the 
landlord, and that the rent was unpaid, does not operate as notice 
that the landlord had advanced to the tenant, or of his lien there- 
for.. Ib. 302. 

Landlord’s lien on crop 3 what is not a waiver.—It can not be atlirm- 
ed as a general rule, that the mere consent of the landlord to a 
removal of the crop from the rented premises, is a waiver of his 
lien, as much must depend on the purposes of the removal and the 
purposes for which the consent was given. A charge affirming 
such a general proposition, is too broad, and should be refused. 
Tuttle v. Walker, 172. 

Landlord’s lien for advances ; none existed from March 18th, 1875, 
to February 9th, 1877.—From March 18th, 1875, when the act en- 
titled “An act to amend sections 2961 and 2962 of the Revised 
Code,’ was approved (Acts 1874-5, p. 255), until the approval of 
the act of February 9th, 1877, (Acts 1876-7, p. 74), now embraced 
in § 3467, et seq, of the Code of 1876, the landlord had no statutory 
lien for advances made by him totenant. Reattirming decision on 
this point in this case on former appeal (59 Ala. 306.) Wilkinson 
v. Ketler, 435. 


 —_ 
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11. Prior to the statute, notice of relation of landlord and tenant was not 





{ constructive notice of contract lien for advances.—Prior to the 
| adoption of the statute giving a landlord a lien on the crop of the 
{ tenant for advances, notice to a third party dealing with the tenant, 
{ that he farmed on rented lands belonging to the landlord, did not 
| constitute constructive notice that the landlord had made or would 
make advances to him, or that the landlord had a lien or mortgage 
/ securing such advances. Jb. 435. 
| See ATTACHMENT, 1, 2,9, 11. 
UstawrvuL DETAINER. 
LARCENY. 
See CrimixaL Law, 55-59. 
| 
LEGACY AND DEVISE. 

1. When legacy is, in equity, a charge on real estate devised.—It_ real es- 
tate is devised upon condition to pay a legacy, or with a direction 
that the devisee pay the legacy in respect to the estate so devised 
to him, and because the real estate has been devised to him, such 
real estate is, in equity, chargeable with the payment of the lega- 

cy, unless there is something in the will to rebut the legal pre- 
sumption, or from which it can be inferred that the testator in- 
tended to exempt the estate devised from that charge.  Sistrunk, 
; | Adm’r, vr. Ware, 273. 
‘ 2. In determining whether legacy a charge on real estate devised, intention 
. of testator must gorern.—In determining whether a legacy is a 
charge on real estate devised, the intention of the testator must 
‘ govern. The intention to charge may be expressed, or the charge 
may be created by fair and just implication. Whenever it appears 
f satisfactorily that the devise was given on condition, or on the con- . 
> sideration that the devisee should pay the legacy, the real estate 
; will be charged. But such charge can not be implied, when it ap- 
. pears that the testator intended that the legacy should be paid by 
“4 the devisee from other gifts made to him, although such gifts from 
@ any cagise may be insufficient for the payment, or may become in- 
sufficient from the fault of the devisee. Jb. 273. 
r 3. Construction of wills le gaey under, not a charge on real estate devised. 
e A testator, by the second item of his will, devised and bequeathed 
e to his wife, for the term of her natural life, a large tract of land 
se and the personal property thereon, and by the third item of his 
will he devised and bequeathed to her absolutely his dwelling 
™ house and certain personal property. The fourth item of his will 
: is in these words: ‘It is my will and desire, and I do hereby give 
is and devise all my moneys and choses in action, that I may have 
e at the time of my death unto my said wife, to have and to hold to 
e her, subject to the following conditions, that is to say, if demands 
i. which the law requires to be paid come against my estate, to the 
amount of ten thousand dollars, or less, my said wife shall settle 
5. and pay said demands, not exceeding ten thousand dollars, and 
n- shall also pay to my grand-daughter, Kate M., the sum of five 
ul thousand dollars, payable at such time as my said wife may deem 
of proper, without interest. If, however, more than ten thousand 
ad dollars shall come against my said estate, in debts to be paid to 
ry creditors, then it is my will that the balance over and above the 
yn sum of ten thousand dollars to be paid, as above, by my said wife 
on | shall be be borne and paid equally by her and my three children, 
9 


hereinafter named, in equal proportions.’? And the eighth item of 
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said will is in these words: ‘I will and bequeath five thousand 
dollars to my grand-daughter, Kate M., which five thousand dol- 
lars shall be paid to her by my said wife, as is above provided in 
this will.’ Held, that the devises of the real estate to the testa- 
tor’s wife are specific, distinet from, and independent of the be- 
quest to her of the moneys and choses in action ; that they contain 
no words of charge, but are unconditional ; and that the real estate 
dev = is not ¢ harges ible with the legacy to the grand-daughter. 


Th. 2 273 . 


Lee Cuancery, 48-51. 


LIBEL. 


1. 


Allegations and proof must correspond.—The general rule, that the 
allegations and proof must correspond, applies to actions for slan- 
der, verbal or written ; and the words proved must correspond sub- 
stantially with the words alleged. Mohr v. Lemle, 180. 


See AMENDMENT, 8-9. 


LIMITATIONS, STATUTE OF. 


1. Ejectment ; design of statute of limitations.—One of the chief designs 


Sy) 


4. 


or 


of the statute of limitations is to compose controversies growing 
out of mistakes and errors of description, which tend so greatly to 
the disturbance of land titles; and knowledge by one in possess- 
ion claiming title, that his title is defective, does not generally pre- 
vent such possession from being adverse, the test being the actual 
claim, and not the bona fides of it. Aleranderv. Wheeler. 332. 

Section 3235 of the Code construed.—Section 3255 of the Code of 1876, 
allowing a plaintiff or his legal representative to commence suit 
again w ‘ithin one year from the arrest of a judgment obtained by 
him, or from the reversal of such judgment on appeal, although 
the period limited may in the meantime have expired, refers only 
to actions at law and judgments therein rendere z and can not be 
extended, so as to save an action at law, commenced within a year 
after the reversal of a decree in equity rendered for the same cause 
and upon the same right of action. Morrison rv. Stevenson, 448. 

Party insisting one ception to, must bri ing himself within the cception. 
Section 3235 of the Code of 1876, is, in its nature and operation,an 
exception to the general statute of limitations, in that it withdraws 
from the influence of the statute a particular case, which would 
otherwise fall within the words and bar of the statute; and a par- 
ty insisting on the exception thereby created, must point out the 
exception ‘and bring himself with its saving terms. Jb. 448. 

Section 3758 of the Code; merely ale gislative affirmation of a prevcail- 
ing principle.—The statute embraced in Section 3758 of the Code of 
1876, prov iding that the statute of limitations should apply to suits 
in chancery, is a mere legislative affirmation of the principle which 
prevailed at the time of its adoption; and it does not extend the 
exception to the statute of limitations created by section 3235 of - 
the Code, so as to save an action at law, which had been com- 
menced within a year after the reversal of a decree in equity ren- 
dered for the same cause and upon the same right of action. Jb. 

448. 

W ‘hen statute of limitations begins to run.—As between guardian and 
ward, the statute of limitations does not ordinarily commence to 
run until there has been a termination of the guardianship. Garrett 

. Garrett, 429. 
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. Sale of lands for taxes ; when begins to run.—The point of time, from 
which the bar of the statute, prohibiting the institution of an ac- 
tion for the recovery of lands sold for the non-payment of taxes 
after the expiration of five years from the date of sale (Code of 
1876, § 464), is to be computed, is the date of the execution of the 
deed by the judge of probate, that being the final, consummating 
act of sale. Pugh v. Youngblood. 296, 

7. Same; effect of the bar of the statute —When the purchaser of lands 
sold for taxes has continued in the open and continuous possession 
thereof, claiming title, for the period of five years from the execu- 
tion of the deed of the judge of probate, the statute cuts off all 
inquiry into the regularity of the sale, and operates a bar to an 
action brought for the recovery of the land, whatever may be the 
recitals of the deed, or however erroneous they may be, or what- 
ever may have been the irregularities attending the sale. Jb. 296. 

. When claim for stock killed by railroad company, is barred.—A claim 
for damages for stock killed by the train of a railroad company, is 
barred, where it was not presented as required by statute, and suit 
Was not commenced thereon until after the expiration of six months 
from the date when the stock was killed. Alabama Great Southern 
R.R. Co. rv. Killian, 277. 


See CoLor or Tite, 1. 


oO 


~ 


ie) 


MANDAMUS. « 


1. A ciril remedy.—Though the origin of the writ of mandamus was to 
prevent disorder from a failure of justice and defect of police, and 
it is issued in the name of the sovereign, vet its purpose is the en- 
forcement of civil rights, and it can, in no wise, be regarded as a 
criminal procedure, but is striet!y civil in its character. The State 
ex rel. Pinne  ¢. Wiliams, 3717. ; 

2. Its mandate when applied to judicial acts.—The writ of mandamus 
will lie from a superior to an inferior court, in a proper case, to 
compel it to hear and decide a controversy of which it has juris- 
diciion, or, where the cause has been heard, to compel such  infe- 
rior court to render judgment or enter a decree in the given case. 
But it will not lie to direct what particular judgment or deeree shall 
be rendered in a pending cause, or to re-examine or correct errors 
in any judgment or decree so rendered. Jb, 311. 

3. Compliance with mandate may be shown by return thereto.—A respond- 
ent in a proceeding for mandamus, may comply with the mandate 
of the alternative writ, or question its sufiiciency, in law, by de- 
murrer or motion to quash, or, jn fact, by plea or answer. When 
he elects to obey the writ, it is sufficient to set for:h this fact by 
way of return, averring, with sufficient certainty and clearness, his 
compliance with the mandate of the court, substantially ‘‘following 
the mandatory clause of the writ, and stating his performance of 
the duty as by the writ commanded.”” Jb, 3/1, 

4. When answer thereto sufficient.—An answer to an alternative writ of 
mandamus, issued on a petition seeking to compel a probate judge 
to render and enter of record the decree of the court, in a cause 
therein pending and before him on submission for decree, which 
shows that the respondent has complied with the mandate of the 
writ, by rendering and entering of record the decree of the court, 
as commanded, is sufficient return to such writ, leaving no room 
for the operation of a peremptory writ. Jb. 3/7. 

5. When replication to answer defective.-—A replication to such an an- 
swer, admitting the rendition and record of the decree, but averring 
that it had been rendered and recorded since the issuance of the 
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alternative writ, and that the decree had been antedated in such a 
manner as to deprive the relator of the benefit of a bill of excep- 
tions on appeal, is a manifest departure from the case made by the 
petition and is therefore fatally defective. Jb. 372, 

6. How affected by statute —Mandamus, as a remedial process, remains 
as it Was at common law, a writ for the enforcement of a clear le- 
gal right, for which there is no other adequate legal remedy, ex- 
cept that the statutes (Code of 1876, § 3601; Pamph. Acts, 1878-9, 
p. 150), have provided authority to controvert the truth of the re- 
turn, and the machinery therefor. The purpose of these statutes 
was not to enlarge the scope of the operation of the writ, but 
merely to cure the delay consequent on the want of authority to 
controvert the return to the rule nisi. Leigh v. The State, ex rel. 
Bannon, 261. 

To contest the declared result of an election, not within the scope of its 
operation.—The result of an election held under an act of the Gen- 
eral Assembly, authorizing an election for the purpose of perman- 
ently locating the county site of Escambia county, as declared by 
the board of supervisors, can not be contested by. mandamus, al- 
though no other remedy is provided by law for such a contest. Jb. 
261. 

8. When it can be invoked.—The county of Mobile having a preferred 
claim against its fine and forfeiture fund for moneys disbursed by 
it in paying the salary of the judge of the City Court of Mobile, has 
a clear legal right to have any balance in the hands of the treas- 
urer belonging to that fund, not exceeding the amount so paid out 
by it, transferred from the account of that fund to the account of 
the general fund of the county ; and upon the refusal of the treasur- 
er to make the transfer, the county may compel him todo so by man- 
damus, the county having no other remedy for the enforcement of 
its right. The State ex rel. Mobile County re. Stone, Treas., 206. 

. Petition for; when it will be considered by this court.—This court will 
not consider a petition for mandamus, tocompel a probate judge to 
hear and determine evidence on a writ of habeas corpus seeking to 
review the petitioner’s commitment by a justice of the peace on a 
charge of telony, where the record consists of a petition simply 
narrative of the facts, and averring that the probate judge declined 
to take jurisdiction, and dismissed the petition and writ of habeas 
corpus, there being no bill of exceptions, or entry of record show- 
ing the action of the court. Ev parte Smith, 528. 

‘10. Proper practice on application for in this court.—The proper practice 
in such cases is for the petitioner to reserve a bill of exceptions; 
and in the absence thereof, the case is not properly presented for 
the consideration of this court. J. 528. 


on | 
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See DIsCONTINUANCE 3. 


MARRIAGE. 
See SLAVERY. 
MECHANICS’ LIEN. 

1. Statutory lien of material-man ; its extent when materials furnshed to 
the contractor.--Under the statute giving a lien to mechanics, em- 
ployees and material-men (Code, §§ 3440-3461), the lien of a mate- 
rial-man for supplies furnished by him under a contract, not with 
the owner or proprietor, but with the contractor who, under his 
contract, was to supply the proper materials, exists only when 
there is a balance due from the owner or proprietor to the con- 
tractor, and extends only to such balance.—Childress v. City of 
Greenville, 103. 
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MINORS. 


See GUARDIAN AND WARD. 


MOBILE, CITY COURT OF. 


1. Salary of judge of —Under the provisions of the act of the General 
Assembly, entitled ‘‘An act to establish a Criminal Court in the 
county of Mobile,”’ approved February 3d, 1846 (Pamph. Acts 1846, 
p. 29), money disbursed by said county in payment of the salary of 
the judge of said court, was a preferred claim . zainst the fine and 
forfeiture fund of the county; and the priority thus given to the 
claim was not abrogated by subsequent legislation changing the 
name of the court to ‘t The City Court of Mobile,’’ and increasing 
the salary of the judge thereof. The State ex rel. Mobile County v. 
Stone, Treasurer, 206. 

2. Jurisdiction and powers.—The City Court of Mobile, having a juris- 
diction, in all cases of a civil nature, indentical and co-extensive 
with that of the circuit courts, excepting only to try titles to land, 
has the power to issue writs of mandamus to probate courts, or to 
the judges thereof, in all cases warranted by the principles and 
usages of law.—The State ex rel. Pinney vo Williams, 311, 


MOBILE, COUNTY OF. 
See Fixe anp Forreirure Funp. 


MANpbDaAmvs, 8. 


MORTGAGES. 


1. Of unplanted crop; title. conveyed thereby.—It is the settled doctrine 
of this court, that a mortgage executed by the owner or lessee of 
land on a crop which is not planted, but is to be planted ix 
juturo, conveys io the mortgagee, not the legal title, but merely an 
equitable interest or title. Mayer & Co. ¢. Taylor & Co., 403; 
Collier & Son v. Faulk & Martin, 58; Wilkinson v. Ketler, 435. 

2. Same; when lien attaches ; relation of the parties.—The lien of such 
a mortgage attaches as soon as the crop comes into existence ; and 
the mortgagor, or his assignee with notice, becomes a trustee, 
holding the legal title for the benefit of the mortgagee. Mayer & 
Co. v. Taylor & Co., 403. 

3. Same; priority of lien.—P. having leased land for farming purposes, 
in February, and before planting his crop, executed to T. & Co. a 
mortgage on the cotton crop to be raised on the land during the 
year by himself, or by his procurement, and soon thereafter, and 
before the crop was planted, formed an equal partnership with K. 
who had knowledge of the mortgage to T. & Co., for t':e cultiva- 
tion of the land during that year. Afterthe crop was pianted the 
partnership executed a mortgage to M. & Co., they also having 
knowledge of the mortgage to T. & Co., on the cotton crop to be 
raised by them during that vear on said land, to secure advances 
made to the firm to enable them to make the crop. A crop having 
been raised on the land by the partners, they delivered a part of 
the cotton, after it was gathered, to M. & Co. Held, in an action 
on the case brought by T. & Co. for the recovery of damages ii a 
conversion of the cotton ; 

(a) That the interest which K. took, when the partnership was 
formed, in the crops to be grown, was subject to the equitable lien 
already created in favor of T. & Co, 

(b) That the lien of the mortgage to T. & Co. was superior and 
paramount to the lien of the mortgage to M. & Co. on the whole 
crop of cotton raised by the partnership. (Stone, J., dissenting, 


* 
~ 
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10. 


held, that T. & Co. had prior lien on P.’s half of the cotton, and 
only on that half.) Jb. 403. 

Evecuted to secure future advances ; its validity and operation.—A 
mortgage executed to secure future advances, if not tainted with 
bad faith or fraud, is just as valid as if made to secure past in- 
debtedness, not only «as between the parties, but also as against 
subsequent purchasers and encumbrancers, with notice, so far, at 
least, as respects advances made before the equities of such pur- 
chasers or encumbrancers had attached ; nor is it necessary that a 
definite or specific sum should be stated in such mortgage, as the 
ultimate amount intended to be secured, all that is required being 
that the mortgage should describe the nature and amount of such 
advances with reasonable certainty, so that they mav be ascertain- 
ed by the exercise of ordinary diligence on proper inquiry. Col- 
lier & Son v. Faulk & Martin, 58. 

When provision in rent contract constitutes a parol mortgage.—A pro- 
vision in a parol contract of renting, by which the landlord re- 
served the right to conirol and sell the crop to be raised by the 
tenant on the rented lands, the proceeds of the sale thereof to be 
applied to the payment of advances made by the landlord to the 
tenant, created merely a lien or parol mortgage on the unplanted 
crop of the tenant, for the security of such advances, which did 
not clothe the landlord with the legal title nor limit the mortgageable 
interest of the tenant in the crop to the surplus which might be 
left after paying the advances. Wilkinson v. Ketler, 435, 

When does not contravene public policy.—A mortgage executed to se- 
cure a note made by a cashier of a bank who had defaulted to a 
surety on his bond as such cashier, for an amount paid for him by 
the surety in settlement of the civil liability growing out of the 
defaleation, there being no agreement not to prosecute the cashier 
criminally, is not illegal and void as against public policy. Moog 
v. Strang, 98. 

Sale of land under power contained in a mortgage; its effect and 
operation.—A sale of land under a power contained in a mortgage 
is equivalent to a decree of strict foreclosure, cutting off, and 
barring the equity of redemption, uniiing in the purchaser the 
legal estate vested in the mortgagee, and the equity of redemption 
residing in the mortgagor, and leaving in the mortgagor or his 
alienee only the right or privilege of redemption conferred by the 
statute. Lehman, Durr & Co. vr. Shook, 486. 

Mortgagor of real estate ; as against strangers, the real owner.—-The 
mortgagor of real estate must be considered as the real and legal 
owner against all persons except the mortgagee, and, as against 
them, he can maintain ejectment for the recovery of the real estate 
conveyed by the mortgage. Allen vr, Kellam, 442. 

Of personal property; payment of debt an extinguishment of mort- 
gagee’s title —The payment of the debt secured by a mortgage of 
personal property, whether made before or after the law day, ope- 
rates an extinguishment of the title of the mortgagee; and such 
payment is recognized, and the extinguishment is as operative, in 
a court of law, as in a court of equity; and upon such payment 
the mortgagor may maintain trover or detinue. Frank vr. Pick- 
ens, 369, 

Same ; whether tender of mortgage money an extinguishment of mort- 
gagee’s title—quxre.—The weight of authority is, perhaps, that a 
tender of the mortgage money, made after default, and after the 
mortgagee has taken possession, will not extinguish the title of the 
mortgagee under a chattel mortgage ; but the question is left unde- 
cided in this case. Jb. 369, 
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See ApvERSE Possession, 1, 2. 

Ampicuity, 1-3, 
ASSIGNMENT, GENERAL, 6-10. 
BUILDING AND LOAN ASSOCIATION. 
Cuancery, 22, 32, 42, 44, 46, 61. 
Deeps, 1-6, 12-17. 
Fraups, STATUTE OF, 3-4. 
Hvusspanxp AND WIFE, 6. 
REDEMPTION. 


VENDOR AND PURCHASER. 


NEGLIGENCE. 

1. Railroad company ; failure to give signals required by statute ; con- 
tributory negligence.—While the negligence of the employees of a 
railroad company in failing to sound the whistle or to ring the bell, 
as required by the statute, immediately before and at the time of 
leaving a depot, is of itself and in itself negligence, involving the 
company in liability for all injuries to person or property resulting 
from the failure ; still the statute does not relieve one in peril of in- 
jury from such failure and consequent negligence, from the duty 
and necessity of taking ordinary care to avoid the injury, nor does 
it modify or abrogate the principle, that a plaintiff shall not re- 
cover for injuries, not wanton in their character, to which his own 
negligence directly and immediately contributes. Central R. & B. 
Co. of Georgia v. Letcher, 106. 

2. Contributory negligence ; what will defeat recovery.—Plaintiff having 
boarded defendant’s passenger train, for a lawful purpose, on its 
arrival at one of the regular stations on the line of its railroad, was 
detained by his business until after the train had started on its 
journey ; and while the train was moving from the depot ,its speed in- 
creasing each moment, he, of his own accord, to prevent being car- 
ried off, and without notifying any of defendant’s employees of his 
presence, and without requesting any of them to slow or stop the 
train, and without any effort to arrest its progress, walked from 
the platform of one car to that of another, and with papers in his 
right hand, descended the steps of the car and jumped from the 
moving train at right angles thereto and fell, and in the fall his 
left arm was caught under the wheel of the car and crushed. Held, 
that the injury sustained by the plaintiff was attributable directly 
andimmediately to his own thoughtless and reckless act, and he can 
not therefore recover, though the defendant was negligent in not 
giving the signals required by the statute, before and at the time 
the train left the station. Jb. 106, 


NEW TRIAL. 


1. When motion must be made and acted on.—Unless it appears affirm- 
atively from the record, that a motion for a new trial was made, 
salled to the attention of the court and specially continued during 
the term at which judgment was endunpl the court has no power 
to eniertain it at a subsequentterm. Hundley v. Yonge, 89. 

2. When it may be heard at adjourned term.—At an adjourned term un- 
der the statute, no limitation as to business having been prescribed 
in the order of adjournment, the circuit court has the same au- 











698 INDEX. 


NEW TRIAL—Continued. 


thority and jurisdiction as it had at the regular term, of which the 
adjourned term is a mere continuation ; and hence it may hear and 
grant a motion for a new trial made at the regular term, although 
the motion had not been specially continued. Jb. 89. 

3. Grant on condition. to be peformed in vacation.—The granting of new 
trials on terms and conditions to be performed in vacation, has pre- 
railed too long to be now questioned. Jb. 89, 


NON-CLAIM, STATUTE OF. 


1. Operation against claim of heirs or legatees.—The claim of heirs or 
cotines against the estate of a deceased administrator, for a devas- 
tavit committed by him, is barred by the statute of non-claim, un- 
less presented to the personal representative of such administra- 
tor, within eighteen months after the grant of letters, or after the 
accrual of the claim; or, where minors are concerned, within 
eighteen months after they attain their majority. Taylor, Adm’r, 
vr. Robinson, Adm’rr, 269. 

2. Fraud and fraudulent concealment no exception.—Fraud and fraudu- 
lent concealment on the part of the deceased, in reference to the 
devastavit, create no exception against the operation of the statute 
of non-claim. Jb, 269. 


NOTARY PUBLIC. 


1. Notary public, with jurisdiction of justice of the peace.—The grant of 
jurisdiction to notaries public appointed by the Governor, to “‘have 
and exercise the same jurisdiction as justices of the peace,’” by the 
constitution of 1875 (Art vi, § 26,), is as plenary within their re- 
spective precints and wards, as is the grant to justices of the peace ; 
and whatever is given by statute to render the constitutional juris- 
diction of the latter effectual—whatever of process they may em- 
ploy in the exercise of the jurisdiction granted to them, such nota- 
ries public take and may employ, although they are not mentioned 
co nomine in the statute. Griffin r. Appleby 409, 

2. Same ; can issue attachment returnable before himself. — Notaries pub- 
lic appointed to have and exercise such jurisdiction, can issue at- 
tachments returnable before themselves, to enforce the collection of 
debts, not exceeding in amount one hundred dollars. Jb. 409. 

3. Same ; jurisdiction distinguished from powers.—There may be, by the 
statutes, grants of povrers to justices of the peace, not affecting their 
jurisdiction, which the constitution does not confer on notaries 
public having and exercising only the jurisdiction of justices of the 
peace. Ib. 409. 


NOTICE. 
See Deeps, 11-12. 
7 


LANDLORD AND TENANT, 8 


PARTNERSHIP. 


1. Partnership contracts, joint and several.—Under the statute partner- 
ship contracts and obligations are several as well as joint, whether 
they are verbal or written; and the members of the partnership 
may be sued thereon severally or jointly, at the option of the plain- 
tiff. Hall v. Green & Co. 368; Hall v. Cook, 87. 

2. Action against partnership by its firm name; effect of judyment.—When 
an action is commenced under the statute (Code of 1876, § 2904), 
against a partnership by its firm name, without naming the indi- 


» i. 
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vidual partners, and a judgment is rendered against the firm as 
such, an execution issued on such judgment can only be levied on 
the partnership property. The action is, therefore, somewhat in 
the nature of a proceeding in rem rather than in personam. Yar- 
brough & Co. v. Bush & Co. 170. 

3. Same ; plea of coverture no de fe nse.—While a married woman can 
not incur any personal liability by contract, and her coverture is a 
defense to any action brought to enforce against her a personal liabil- 
ity growing out of a contract made while she is under that disability ; 
yet a plea of coverture is no defense to an action brought under the 
statute against a partnership by its firm name, of which she was 
in fact a member r, as the effect of such action is not to enforce a 
personal liability, or to obtain a personal judgment against her. 
Ib. 170. 

See CHANCERY, 68. 


MortGaGeEs, 3. 


PAYMENT. 


Presumption of payment; when debtor appointed administrator. 
When letters testamentary or of administration are granted toa 
debtor of the decedent, the presumption of payment at once arises, 
witloul reference to his solvency, or the duration of his adminis- 
tration. Cook v. Cook, Ex’r, 294. 


See Set-Orr. 


TENDER. 


PLEADING AND PRACTICE. 


1. Suit against partuership.—Under the statute partnership contracts 
and obligations are several as well as joint; and the members of 
the parmership may be sued thereon severally or jointly, at the 
option of the plaintiff. Hall v. Green & Co., 368 ; Hall v. Cook, 
87. 

2. Misjoinder of counts.—The rule of the common law, that counts 
ex contractu and counts ex delicto can not be joined, still prevails. 
Wilson v. Stewart, 302. 

3. Amendment causing misjoinder may be stricken from the file-—An 
amendment to a complaint containing counts In case and trover, 
by which it is proposed to add the common counts in assumpsit, 
would cause a misjoinder; and while in such case the better prac- 
tice is to put the defendant to his demurrer, as the demurrer would 
necessarily be sustained to the entire complaint, striking the 
amendment from the fiie is at most error without injury. Jb. 302. 

4. Demurver to entire complaint ; when should be overruled.—A demur- 
rer to an entire complaint, consisting of two or more counts, should 
be overruied, if any one of the counts is suflicient. Weems v. 
Weems, 104. 

5. Ple adings to be construed by the court not by the jury; reference to 
them by the jury.—The court should construe tie pleadings in a 
cause, as matter of law, and not submit their construction to the 
jury ; but pleadings being explained by the court, neither party can 
prejudiced by any reference to them by the jury during their 
deliberations, for the purpose of refreshing their memory as to any 
fact to which they were pertinent. Alerander v. Wheeler, 332. 

Pleas in abatement not favored by the law.—Pleas in abatement, being 
dilatory in their nature, are not favored by the law, and are required 
to be filed as soon as practicable, so as to prevent the unnecessary 
accumulation of costs occasioned by protracted delays, and to guard 
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13 


14. 


against the hazard of abar by the statute of limitations, in the 
event of the abatement of the action on some technical ground not 
going to the merits. Beck vr. Glenn, 121. 

Same; when should be filed in justice’s court.—While the rule of 
practice relating to pleas in abatement in the circuit court can not 
be literally or technically applied in a justice’s court, yet, the reason 
of the rule applying in such court with equal force, the rule cer- 
tainly can be there applied, to a certain extent, by analogy. Jb. 
121. 

Same ; when circuit court commitied no error in refuing to allow filed, 
A justice of the peace having declined to permit the defendant in 
an action of unlawful detainer pending before him, to file a plea of 
misnomer after the cause had been continued twice on account of 
the delay, there was no error in the refusal of the circuit court, on 
appeal by the defendant, to permit him to file the plea in that 
court. Jb. 121. 

When plea in abatement sufficient on demurrer.—A plea in abatement 
to an attachment which sets forth several defects in the affidavit, 
some of which are of substance, and others not, is not obnoxious 
to the rule, which requires that a plea in abatement shall be con- 
tined to a single matter of defense. Such defects do not constitute 
two defenses, but merely two grounds supporting one defense. 
Fitzsimmons, Trustee, v. Howard, 590, 

Plea of former recovery; when sufficient.—A plea of former recovery 
is good in bar of an action, commenced by attachment in the circuit 
court by a landlord against his tenant, for the recovery of rent, ex- 
ceeding in amount the jurisdiction of a justice of the peace, which 
avers that after the commencement of the suit the plaintiff brought 
an action before a justice of the peace to recover $100 for the iden- 
tical cause of action; that the plaintiff and defendant both appeared 
before the justice, and thereupon judgment was rendered in said 
suit before him for the sum of $100 and costs, and that the judg- 
ment was still of full force and vigor. Daris v. Bedsole 362. 

Same.—The former recovery thus pleaded is not affected by the fact 
that the attachment before the justice was sued out after the com- 
mencement of the suit in which the plea was filed. Jb. 362, 

Plea raising immaterial issue ; when evidence in support of should be 
received.—Where issue is joined on an insufficient plea, it becomes 
one of the issues to be tried by the jury, and, although it is im- 
material, the court has no discretion, but must receive evidence 
offered in support of the averments of the plea. Farrow vr. An- 
drews & Co., 96. 

Ejectment ; plea of guilty, a waiver of a disclaimer.—In ejectment a 
plea of not guilty, being an admission of possession by the de- 
fendant, is, under our practice, a waiver of a disclaimer also filed 
by the defendant touching the same land. <Alerander v. Wheeler, 
332. 

Same ; plea of statute of limitations also a waiver of a disclaimer. 
For similar reasons, it is not permissible to set up by special pl a 
the statute of limitations wales an adverse possession, and ac- 
company it with a disclaimer, unless they are made applicable to 
entirely different parts of the premises sued for. In such case the 
disclaimer is also waived. Jb. 332. 

Action against partnership by firm name ; plea of coverture no defense. 
While a married woman can not incur any personal liability by con- 
tract, and her coverture is a defense to any action brought to enforce 
against her a persona! liability growing out of a contract made while 
she is under that disability ; yet a plea of coverture is no defense to 
an action brought under the statute against a partnership by its firm 
name, of which she was in fact a member, as the effect of such 
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16. 
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19. 


20. 


action is not to enforce a personal liability, or to obtain a personal 
judgment against her. Yarbrough & Co. v. Bush & Co., 170. 

Ejectment; revivor against heirs and personal representatives.—In 
ejectment on the death of the defendant in possession, the right to 
revive the cause against the heirs for the recovery of the posses- 
sion of the lands sued for, or against the personal representative 
for the recovery of mesne profits or rents, must be asserted within 
eighteen months after the death of the defendant, or it will be lost; 
and when lost, no recovery can be had in that action. Ew parte 
Sayre, 184. 

Same ; what can not be regarded as a motion to revive.—In ejectment, 
when the death of the defendant in possession ‘‘is suggested and 
proved, and leave granted to plaintiff to revive the suit against his 
personal representative,’’ the minute-entry neither giving the name 
of the personal representative, nor adding ‘‘ when known,”’ this 
can not be regarded even as a motion to revive; and if no other 
steps to revive are taken in the cause until after the lapse of eight- 
een months from the death of the defendant, the right to revive 
having been thereby lost, the court may, on motion, strike the 
cause from the docket. Jb. 184. 

Rule when benefit of tender is claimed in court.—When the benefit of 
a tender of payment of a debt is claimed in court, the money must 
be produced and placed in the custody of the court, so that, if the 
tender is adjudged good, the money may be awarded to the party 
to whom it is then ascertained to rightfully belong. Frank v. Pick- 
ens, 369. 

When tender of payment is insuflicient—Where, on the trial of an 
action of detinue brought by a mortgagor to recover personal prop- 
erty conveyed by the mortgage, upon a tender of payment of the 
debt secured thereby, made before the commencement of the suit, 
fifty dollars was deposited with the clerk—sixty dollars having 
been tendered before suit brought, and the evidence showing that 
at least the latter amount was due on the debt—and after some evi- 
dence had been introduced, ten dollars was added, making sixty 
dollars in all,—the tender originally made by the mortgagor was 
not thereby kept good, but was abandoned. No party can thus 
speculate on the evidence, and defer payment until it is disclosed 
what is the least sum he can pay, according to its weight or its ten- 
dencies. Ib. 369. 

Verdict of jury; when void for uncertainty.—While a general verdict 
in favor of the plaintiff iff an action of ejectment, for the lands de- 
scribed in the complaint, is sufficient; vet, when the verdict is for 
a part only of such lands, or the finding has no reference to the 
description given in the pleadings, the boundaries of land recov- 
ered must be designated with reasonable certainty, so as to enable 
the court to pronounce judgment thereon. Otherwise it is void 
for uncertainty, and can not be sustained. Alerander v. Wheeler, 
332. 

Same.—A verdict in favor of the plaintiff for ‘‘the land running to 
Fergusson and Allen line,’’ there being nothing in the pleadings 
to aid the description, is void for uncertainty, and can not support 
a judgment of recovery. Jb. 332. 

As to pleading in suit on attachment bond, see ArracumMent Bonn, 
1-7. 

As to pleading and practice in attachment suits, see ArracuMENT, 
1-6, 8, 9. 

See, also, AMEXDMENT, 8, 9. 


DISCONTINUANCE. 
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PLEADING AND PRACTICE—Continued. 
See, also, EsecTMENT, 8-9. 
GARNISHMENT. 
MANDAMUS. 
New TRIAL. 
SET-OFF. 


UNLAWFUL DETAINER. ‘ 


PRINCIPAL AND AGENT. 
See AGENCY. 
PROHIBITION. 


1. Sale of intoxicating liquors ; its regulation by legislation.—The sale 
of intoxicating liquors has long been considered in this State a 
legitimate subject of police regulation; and it is in the power of 
the legislature to impose restrictions thereon. Jones v. Hilliard, 
300, 

2.. Same ; special act construed.—An act of the General Assembly re- 
quiring that an applicant for a license to retail vinous, spirituous 
or malt liquors within a prescribed territory, should procure the 
recommendation of a majority of the householders and freeholders 
of the precinet or ward in which he proposes to carry on the busi- 
ness, and furnish satisfactory evidence thereof to the probate judge, 
is not inoperative because it does not provide any means or ma+ 
chinery for procuring such recommendation, or furnishing such 
evidence. A compliance with the act is not impossible, although 
it may impose labor and expense on the applicant. Jb. 300, 





See ConsTITUTIONAL Law, 9, 15. 
Criminau Law, 63-5. 


ELections, 2-5. 


QUO WARRANTO. 


1. When not a remedy to contest an election.—The result of an election 
held under the act of the General Assembly, approved February 
18, 1881 (Pamph. Acts, 1880-1, p..220), authorizing an election for 
the purpose of permanently locating the county site of Escambia 
county, as declared by the board of supervisors, can not be con- 
tested by quo warranto, or by the statutory proceedings in the na- 
ture of a quo warranto. Leigh v. The State, ex rel. O Bannon, 261. 


RAILROADS. 


1. Sections 1701 and 1711 of the Code construed.—Section 1701 of the 
Code of 1876 was superseded by the later enactment now embod- 
ied in section 1711 of that Code, as to the time within which the 
claim for damages for injuries done to stock by a railroad company, 
should be presented; but that section still stands as a regulation 
as to the manner in which the claim must be preferred. Hence, 
the claim must still be in writing, and must be presented to one of 
the officers or employes named in that section. Alabama Great 
Southern R. R. Co. v. Killian, 277. 

2. What is not a presentation of claim for damages for injuries done to 
stock by railroad company.—The giving of notice to a ‘‘ section boss ”’ 
of a railroad company by the owner of a horse killed by the train 
of that company, that he claimed damages for and on account of 








nh 


ir 
ia 


an 


le 


of 
at 


to 


Pa) 


n 
of 





INDEX. 703 


RAILROA DS—Continued. 


the killing of the horse, can not be regarded as a presentation of 
the claim within the requirements of the statute. Jb. 277. 

3. When claim for stock killed by railroad company, is barred.—A claim 
for damages for stock killed by the train of a railroad company, is 
barred, where it was not presented as required by statute, and suit 
was not commenced thereon until after the expiration of six months 
from the date when the horse was killed. Jb. 277. 

4. Private property condemned for public uses ; what is just compensation. 
Just compensation, under the constitution, to the owner of a city lot, 
for a part of the lot taken and applied to the use of a railroad com- 
pany, includes not only the value of the part of the lot so taken and 
applied, but also the injury resulting therefrom to the remaining 
ge of the lot; and if the ways of access to, and egress from, the 
ot are obstructed, or interrupted thereby, such obstruction or in- 
terruption forms a part of the injury, for which the owner is enti- 
tled to compensation. Hooper v. Savannah & Memphis R. R. Co., 


529. 


See CHancery, 21. 


NEGLIGENCE. 


REAL ESTATE. 


Governed by the law rei site.—Real estate, as to its enjoyment and 
transmission, is governed by the law of the place where it is sit- 
uated. Danner & Co. v. Brewer & Co. 191. 


RECEIVERS. 
See Execution, 3. 
REDEMPTION. 


1. Bill to redeem by judgment creditor ; offer to redeem, to whom made. 
While the statute requires that redemption of lands sold under a 
power contained in a mortgage, must be made from the purchaser 
or those claiming under him; yet, if the purchaser subsequently 
alienates the lands purchased, the mortgagor or judgment creditor 
seeking to redeem, must have notice, or information of facts suf- 
ficient to put him on inquiry, that the purchaser has divested him- 
self of the title, and whe has succeeded to it, before he can be re- 
quired to make the offer and tender to the alienee of the purcha- 
ser. In the absence of such notice or information, it is to the pur- 
chaser only he can apply for redemption, and an offer to redeem 
and tender made to him are sufficient. Lehman, Durr & Co. v. 
Collins, 127. ‘ 

2. Offer to redeem; absence from the State of party to whom it should be 
made, dispenses with necessity therefor.—The absence of the party 
to whom an offer to redeem and tender should be made, dispenses 
with the necessity of such offer and tender before filing the bill. 
In such ease, the statute is complied with, if the offer and tender 
are made in the bill, filed within two years. Ib. 127. 

3. Redemption of lands; what liens or claims the party seeking, must 
satisfy.—While a judgment creditor, seeking to redeem lands sold 
under a power contained in a mortgage, is bound to satisfy every 
lien or ineumbrance or claim for which the purchaser would be en- 
titled to hold the lands as security, or to which a court of equity 
would subject them; this embraces only liens, legal or equitable, 
and claims capable of enforcement, and secret trusts, void under 
the statute of frauds. Jb. 127. 
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4. To whom application to redeem should be made.—Where a purcha- 
ser of lands at a sale under a power contained in a mortgage 
subsequenty sold the lands, but did not execute to his vendee any 
deed thereto, the latter taking a conveyance directly from the mort- 
gagor, the registration of such conveyance does not operate as 
constructive notice to judgment creditors seeking to redeem the 
lands, of such vendee’s claim or title tothe lands, and to him they 
are not required to apply for redemption in the absence of actual 
notice. Jb. 127. 

5. By judgment creditors; what rights acquired thereby.—Judgment 
creditors of the mortgagor who redeem lands sold under a power 
contained in the mortgage, succeed, by operation of law, to the 
place of the purchaser from whom they redeem, and are entitled 
to, and may maintain all the rights he could have asserted; and 
when in possession, they can successfully defend an action of eject- 
ment brought against them by alienees of the mortgagor claiming 
under a prior deed, which is void as against the mortgage on ae 
count of the failure to have it recorded prior to the execution of the 
mortgage, and within the time prescribed by the statute. Lehman, 
Durr & Co. v. Shook, 486. 


See CHANCERY, 61. 


REGISTRATION OF DEEDS. 
See Deeps, 5, 10, 11. 


RELATION, DOCTRINE OF. 


1. Its purpose and operation.—The doctrine of relation rests in a fiction 
of law, which was adopted to subserve, and not to defeat right and 
justice. Mohr v. Lemle, 180, 


REMITTITUR. 
See JusTICE OF THE PEACE, 4-5. 
REVENUE. 

1. License to sell liquors not a contract.—A license issued under the 
general statute, to a dealer in liquors, is, in no sense,a contract be- 
tween the State and the licensee, and it is not protected by the 
contract clauses of the Federal constitution and of the constitution 
of this State. It is amere permit and can be revoked by the leg- 
islature at pleasure. Powell v. The State, 10. 

License to sell vinous or spirituous ‘liquors ; extent of authority con- 
ferved.—A license to sell vinous or spirituous liquors issued to a 
‘firm, confers no authority to sell such liquors on another firm, a 
member of which is also a member of the firm to whom the li- 
cense was issued. Wharton v. King, 365. 


REVIEW, BILL OF. 
See CHANceRY, 37-46. 
REVIVOR. 
See CHANCERY, 26-28, 65-68. 
EseEcTMENT, 8-9. 
RULE OF REPOSE. 
See GUARDIAN AND Warp, 6-8. 
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See Contract, 1, 7, 12—18, 20. 
WARRANTY. 
SET-OFF. 


1. When can not be applied as a payment.—Set-off is a defense, and 
may be made or not at the option of the defendant. The plaintiff 
‘an not, in the absence of an agreement to that effect, apply it to 
the payment of his demand. Wharton v. King, 365. 

2. Effect on cross demand held by defendant.—When a plaintiff, before 
the commencement of his suit, without the defendant’s consent, 
substracted from his claim the amount of an independent claim 
which he owed the defendant, intending it as a part payment, and 
thereby reducing the amount of his claim so as to bring it within 
the jurisdiction of a justice of the peace; and then brought suit 
before that officer for the balance,—held, that this amounted to a 
remittitur, and not a payment, and did not impair or affect the 
cross demand held against him by the defendant. Jb. 365, 


See Cuancery, 70-74. 
WARRANTY. 
SHERIFF. 

1. Summary judgment against sheriff; when no provision for.—The 
statute does not confer on justices of the peace, or on the circuit 
court, jurisdiction to render summary judgments against sheriffs, 
for any negligence or misfeasance on their part in levying process 
issued by, and returnable before justices of the peace. Thompson 
vr. .lgee, 178. 

See CriminaL Law, 14. 
SLAVERY. 

1. Slaves emancipated by ordinance of 22d September, 1865,—The insti- 
tution of slavery ceased to have a legal existence in this State 
from and after the adoption, by the Constitutional Convention of 
1865, of the ordinance of 22d September of that year, which de- 
clared that thereafter there should not be in this State ‘‘ slavery 
nor involuntary servitude, otherwise than as punishment for 
crime.’’—(Rey. Code, p. 53.) Washington v. Washington, 281, 

2. Marriage between slaves invalid.—During the existence of slavery, 
one of the disabilities to which it necessarily subjected the slave, 
Was an incapacity to form the legal relation of husband and wife. 
Into that relation, depending upon a contract formed by the mu- 
tual and concurring assent of the parties to it, and involving mu- 
ual obligations and duties, the slave was incapable of entering, be- 
cause of the paramount rights of the master, to which the will and 
ability of the slave were subordinated, and which were inconsist- 
ent with the power of the slave to contract, and with his yielding 
the assent, incurring the obligations, and performing the duties in- 
cident to marriage. Jb. 281. 

3. Same ; while invalid, not immoral.—While slaves were incapable of 
contracting marriage under the municipal law of force during the 
existence of slavery, the relation of husband and wife entered into 
between them with the consent of the master, and solemnized with 
the customary rites and ceremonies, was not immoral, but imposed 
a moral obligation, which was recognized and respected by public 
opinion. Jb. 281. 


See ConstiruTionaAL Law, 11-14. 
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SPECIFIC PERFORMANCE. 


See Cuancery, 14, 15, 21. 


STATUTES. 


i. 


* 
+ 


we 


+ 


6. 


8. 


9. 


Rule of construction.—It is the ordinary right of every citizen to 
contract with reference to his own private property and rights, just 
as he may see fit, provided only he use his own so as, in no man- 
ner, to injure another, and in no wise to offend any principle of pub- 
lie policy ; and no law should be construed to abrogate this right 
unless such is its manifest intention. Collier & Son v. Faulk & 
Martin, 58. 

Construction of pre-existing statute adopted by re-enactment of the 
statute.—It is a settled rule, that in the adoption of the Code, the 
legislature is presumed to have known the fixed judicial construc- 
tion, which pre-existing statutes had received, and the substantial 
re-enactment of such statutes is a legislative adoption of that con- 
struction. Morrison rv. Sterenson, 448. 

Amendatory statutes ; their effect under the constitution.—Under our 
constitutional provision, every amendatory statute is, in its nature, 
a revision of the statute amended, taking the place of the latter. 
Bradley v. The State, 318. 

Statutes ; construction of amendments to.—It is a well settled rule of 
statutory construction, that, in the amendment, or revision, or in 
the re-enactment of statutes, the mere change of phraseology, or 
the mere omission of words which may well have been deemed re- 
dundant, does not indicate a legislative intent to change the pre- 
existing law; and before the courts can pronounce a change in the 
law, such intent must be evident, and language must be employed, 
which is not susceptible of any other just construction. Jb. 378. 
Costs in criminal case ; section 4731 of the Code, as amended, con- 
strued.—The word costs when employed in reference to criminal 
prosecutions under our statutes, embracing officers’ fees, the omis- 
sion of these latter words from the statute amending section 4731 
of the Code (Pamph Acts 1880-81, p. 37), does not change or les- 
sen the character of the liability which a defendant convicted of 
crime can be compelled to discharge by hard labor. Ih. 3/8. 

Sale of intoxicating liquors ; its regulation by legislation.—The sale 
of intoxicating liquors has long been considered in this State a le- 
gitimate subject of police regulation ; and it is in the power of the 
legislature to impose restrictions thereon. Jones rv. Hilliard, 300. 

Same ; special act construed.—An act of the General Assembly re- 
quiring that an applicant for a license to retail vinous, spirituous or 
malt liquors within a prescibed territory, should procure the re- 
commendation of a majority of the householders and freeholders 
of the preeinet or ward in which he proposes to carry on the busi- 
ness, and furnish satisfactory evidence thereof to the probate judge, 
is not inoperative because it does not provide any means or ma- 
chinery for procuring such recommendation, or furnishing such ev- 
idence. A compliance with the act is not impossible, although it 
may impose labor and expense on the applicant. Jb. 300, 

Local statute; public in its nature; how pleaded.—Such statute, 
though local in its nature, extends to all persons who might come 
within the territory deseribed, and is a public statute, of which the 
courts are required to take judicial notice without being pleaded ; 
and an indictment charging a violation thereof is sufficient, which 
refers to it by its general tenor, and further describes it by the date 
of its approval. Carson v. The State, 235. 

Local statute prohibiting sale of liquors; when exception in favor of 
physicians can not be incorporated by the courts.—Where a local 
statute prohibiting the sale of spirituous, vinous or malt liquors 
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and intoxicating bitters within a prescribed territory, contains no 
exception in favor of physicians or druggists, such exception can 
not be incorporated therein by the courts. Jb. 235. 


STATUTORY SEPARATE ESTATE. 


See HvussBaxp Aanp WIFE. 


SUBROGATION. 


When doctrine can be inroked.—The doctine of subrogation of securi- 
ties presupposes an existing indebtedness or liability; and it can 
only be invoked by a creditor or one under liability. Bank of Mobile 
v. Mobile & Ohio R. R. Co. 305. 


SUBSTITUTION OF LOST RECORD. 


What evidence necessary to establish.—Where, on the hearing of a pe- 
tition in the probate court, to establish a lost record of proceedings, 
orders and decrees in said court touching the sale by an adminis- 
tor of lands belonging to his intestate, and of the deed made by 
such administrator conveying the lands to the purchaser at such 
sale, the evidence failed to show that any petition was filed by the 
administrator praying an order of sale, or‘that any testimony was 
taken, or that any order of sale was granted, or that any report of 
sale, or of the payment of the purchase-money was made, or that 
the sale was confirmed, or that an order to make title was grant- 
ed,—a decree of the court, in the absence of such evidence, estab- 
lishing and substituting the record as prayed in the petition, is er- 
roneous. MeBryde vr. Rhodes, 133. 


SUMMARY PROCEEDINGS. 


Summary judgment against sheriff; when no provision for.—The 
statute does not confer on justices of the peace, or on the circuit 
court, jurisdiction to render summary judgments against sheriffs, 
for any negligence or misfeasance on their part in levying process 
issued by, and returnable before justices of the peace. Thompson 
v. Acree, 178. 


SURETY. 

1. Surety of an executor ; when equity of is subordinate to the rights of 
alienees of principal in lands devised by testator.—A surety of an ex- 
ecutor, who has paid a judgment rendered against them, both princi- 
pal and surety, on a debt due by the testator, and has taken an as- 
signment thereof to himself, may, by bill in equity, alleging the in- 
solvency of the executor (such executor being also a devisee under 
the will of the testator), reach and subject the individual interest 
of such executor in lands devised by the testator, so long as such 
executor remains the owner thereof. But when it is shown that 
such executor has aliened to others the lands devised to him, upon 
considerations not assailed, and has thus parted with his interest 
therein, without fraud, the alienees have not only the legal estate 
in such lands, but also an equity equal, at least, to any equity that 
‘an be preferred by the surety. Vanderreer vr. Ware, 38. 


TAXES. 
1. Sale of lands for tavres; statute of limitations.—The point of time, from 


which the bar of the statute, prohibiting the institution of an ac- 
tion for the recovery of lands sold for the non-payment of taxes 
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after the expiration of five years from the date of sale (Code of 
1876, § 464), is to be computed, is the date of the execution of the 
deed by the judge of probate, that being the final, consummating 
act of sale. Pugh v. Youngblood. 296. 

Same ; effect of the bar of the statute-—When the purchaser of lands 
sold for taxes has continued in the open and continuous possession 
thereof, claiming title, for the period of five vears from the execu- 
tion of the deed of the judge of probate, the statute cuts off all 
inquiry into the regularity of the sale, and operates a bar to an 
action brought for the recovery of the land, whatever may be the 
recitals of the deed, or however erroneous they may be, or what- 
ever may have been the irregularities attending the sale. Jb. 296. 


3. Deed to purchaser of lands at tax sale is color of title, though invalid. 


Although a conveyance to the purchaser of lands sold for non-pay- 
ment of taxes may not recite facts which would support the sale, 
and for that reason is invalid upon its face, ms conveyance 
constitutes color of title, and possession taken and held under it is 
adverse, and will not only bar the entry of the true owner, but 
will ripen into an indefeasible title, if it be continued for the period 
prescribed by the statute of limitations. Jb 296. 


TAX ASSESSOR. 


1. County taxes levied for special purposes ; tax assessors not entitled to 


commissions on.—Under the statute regulating the compensation 
of tax assessors (Code of 1876, § 401), those officers are only entitled 
to commissions on such county taxes as are levied for the general 
purposes of the county, or for the ordinary current expenses there- 
of, and not on county taxes levied for special purposes. East v. 
Eichelberger, 187. 

Same.—A tax assessor is, therefore, not entitled to commissions on 
taxes which were levied by the court of county commissioners for 
the purpose of rebuilding or repairing the county jail. Jb. 187. 


TAX COLLECTOR. 
1. With what amount chargeable, and to what credits entitled.—The tax 


collector, on his settlement with the auditor, is prima facie charge- 
able with all the taxes shown by the assessment book to be due 
the State; and the only uncollected taxes for which he can be al- 
lowed credit, are those contained in the lists of errors and insolvy- 
encies reported to, and allowed by the court of county commission- 
ers, and the taxes for the payment of which lands were sold by 
him; and in the latter case, he must account for the proceeds of 
sale. The State v. Lott. 147. 


2, Failure to collect a breach of his official bond.—The duty of collect- 


ing the taxes is as imperative on the collector as is the duty of hon- 
estly accounting therefor, when collected ; and a failure to collect, 
within the period prescribed by law, the taxes which, under the 
law, he is required to collect, is a breach of the condition of his 
official bond, equally with a failure to pay over the taxes when col- 
lected. Ib. 147. 


3. Section 414 of Code of 1876 construed ; when final settlement must be 





made.—Wnder section 414 of the Code of 1876, it is the duty of the 
collector, on or before the first day of May of each year, to make a 
final settlement with the auditor of the taxes of the preceding year, 
and to pay over to the treasurer the balance due from him on ac- 
count thereof; and a failure on his part to make such settlement 
and to pay over such balance on or before that day, whether re- 
sulting trom his want of fidelity in accounting for the money col- 
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lected, or from his want of diligence in collecting, is a breach of 
the condition of his official bond, casting upon the obligors the 
duty and liability of making compensation for any injury sustained 
therefrom by the State. Jb. 147. 

4. When interest recoverable from.—Where a tax collector fails to 
make a final settlement with the auditor, on or before the first day 
of May, of the taxes of the preceding year, and to pay over to the 
treasurer the balance due from him on account thereof, as required 
by section 414 of the Code of 1876, he and the sureties on his offi- 
cial bond are liable for interest from that day on the balance then 
due from him to the State on account of such taxes. Jb. 147. 

5. Auditor has no authority to waire payment of interest due from tax 
collector,—The auditor, in making a settlement witha tax collector, 
has no authority to waive the payment of any interest which the 
collector may owe the State, or to release him from liability there- 
for. Ih. 147. 


TENANTS IN COMMON, 


1. When parties tenants in common.—A contract between two parties 
farming together, by the terms of which one was to furnish the 
lands and stock and the other the labor, to make a crop, and the 
crop, When made, was to be divided between them, constituted the 
parties thereto tenants in common of the crops raised by them un- 
der the contract. Collier & Son v. Faulk & Martin, 58; Holcombe 
r. The State, 218; MeCall v. The State, 227. 

2. Sections 3474 and 3475 of the Code construed.—Sections 3474 and 3475 
of the Code did not totally abrogste or abolish the relation of ten- 
ants in common in the cases coming within their influence, but only 
modified it so as to give to each tenant in common alien on the 
share of the other in the crops jointly raised, with the remedy of 
enforcing it by attachment. Jb. 58, 318, 227. 


TENDER. 


1. Mortgage of personal property ; whether tender of mortgage money an 
extinguish ut of mortgages *s title—qua re.—The weight of authority 
is, perhaps, that a tender of the mortgage money, made after de- 
fault, and after the mortgagee has taken possession, will not extin- 
guish the title of the mortgagee under a chattel mortgage; but 
the question is left undecided in this case. Frank v. Pickens, 369. 

2. A tender of payment, to be effectual, must be kept good.—<A tender of 
payment of the mortgage debt, however, whether made before or 
after the law day, can not operate to extinguish the title of the 
mortgagee under a chattel mortgage, unless it is kept good. The 
tender having been made, the duty rests and continues upon the 
party making it, to keep the money safely, and be ready to pay it 
over Whenever the other party may manifest his willingness to ac- 
cept it; and if he neglects this duty, or disables himself from per- 
forming it, he thereby abandons his tender. Jb. 369. 

3. Rule when benefit of tender is claimed in court.—When the benefit of 
a tender of payment of a debt is claimed in court, the money must 
be produced and placed in the custody of the court, so that, if the 
tender is adjudged good, the money may be awarded to the party 
to whom it is then ascertained to rightfuliy belong. Jb. 369. 

4. When tender of payment is insyfiicient—Where, on the trial of an 
action of detinue brought by a mortgagor to recover personal prop- 
erty conveyed by the mortgage, upon a tender of payment of the 
debt secured thereby, made before the commencement of the suit, 
fifty dollars was deposited with the clerk—sixty dollars having 
been tendered before suit brought, and the evidence showing that 








710 


TEN 


INDEX. 


DER—Continued. 


at least the latter amount was due on thedebt—and after some evi- 
dence had been introduced, ten dollars was added, making sixty 
dollars in all,—the tender originally made by the mortgagor was 
not thereby kept good, but was abandoned. No. party can thus 
speculate on the evidence, and defer payment until it is disclosed 
what is the least sum he can pay, according to its weight or its ten- 
dencies. Ib. 369. 


TRESPASS. 


1. 


9 


3. 


Trespass de bonis asportatis ; mitigation of damages.—In trespass de 
bonis asportatis, it the defendant holds a mortgage or other lien 
on the property, he is entitled to have the amount secured thereby 
deducted by way of recoupment; or if the property has been re- 
turned to the plaintiff, this fact is available to the defendant in 
mitigation of damages. Bird vr. Womack, 890. 

Same.—But, if the defendant in such action, being a mere tres- 
passer, has himself applied the property seized by him to the 
plaintiff’s use, but without authority, and without the plaintiff's 
consent, express or implied, this fact is not available to him in 
mitigation of damages, although the use to which the property 
was applied, was the satisfaction of a lien which a third party held 
thereon. Jb. 390, 

Same.—In such case it can not be objected that the plaintiff is thus 
permitted to reap the benefit of double damages, as in trespass, 
exact compensation is not always the rule. Jb. 30, 


TROVER. 


1. 


» 


+ 
~ 


_ 


Mortgage of unplanted crop will not support.—lt is the settled doe- 
trine of this court, that a mortgage executed by the owner or lessee 


- of land on a crop which is not planted, but is to be planted in 


futuro, conveys to the morigagee, not the legal title, but merely an 
equitable interest or title, which will not support trover, trespass 
or detinue. Collier & Son v. Faulk v. Martin, 58; Wilkinson v. 
Ketler, 435; Maye r& Co. v. Taylor & Co., 403. 

When contract of sale will not support.—When in a contract of sale 
of personal property, any thing necessary to individualize the 
thing sold, such as weighing, measuring, counting, or separating 
it from a bulk, is wanting, and the thing sold is, therefore, not 
suceptible of identification, the title thereto does not pass by the 
contract to the purchaser, and he can not maintain detinue there- 
for, or trover for the conversion thereof. Mobile Savings Bank v. 
Fry, 348. 

Measure of damages.—In trover it is competent to prove the highest 
value of the property alleged to have been converted at any time 
between the date of conversion and the time of the trial, as it is 
within the power of the jury, in this action, to assess the damages 
of the plaintiff at a sum based on such value or ona value not 
less than that of the property converted at the date of the conver- 
sion. Burks v. Hubbard. 379. 

Same.—The discretion of the jury, in selecting the exact period of 
valuation, in trover, should be exercised in such manner as to 
prevent the defendant from reaping pecuniary profit through his 
wrongful act, and, in proper cases, to permit the special equities 
or hardships of the particular case so to operate in the mitigation 
of damages, as exact justice may require. Jb. 379. 

Reduction of damages by recovery of property.—ln trover, if the 
plaintiff regains possession of the property sued for before the 
trial, this should be estimated in reduction of damages. Renfro’s 
Admr’x v. Hughes, 581, 
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6. Same; measure of damages when property regained.—In such ease, 
the measure of damages is the actual injury sustained by the plaintiff 
at the hands of the defendant, including any diminution in the 
value of the property caused by the defendant’s detention or use, 
the value of the use of the property while detained by the de- 
fendant, and all expense the tort of the defendant has put apon 
the plaintiff in recovering the possession. J, 587. 

7. Same.—Where in trover for the recovery of damages for the conver- 
sion of a horse, which was stolen from the plaintiff in Georgia and 
brought to this State by the guilty party and sold to the defendant, 
who had no knowledge of the theft, the traveling expenses of the 
plaintiff from his home in Georgia to the place where he found 
the horse, constitutes no part of the injury done by the defendant 
to the plaintiff, and can not be recovered. Jb. 587. 

TRUSTS AND TRUSTEES. 

lL. Under deed declaring nake d trusts, no estate or interest passes to the 
trustee.—Under the statute abolishing naked or dry trusts (Code of 
IST6, § 2185), the legal and equitable estates, which a conveyance 
to a naked trustee would have created at common law, are directly 
and immediately merged in the cestué que trust, and no interest 
or estate passes thereunder to the trustee. Wi/Avnson v. May, 33. 

2. Settlement by trustee of debt due the trust. —A settlement by a trustee 
of a debt due to him as such trustee, whereby he accepted a con- 
veyance of property by the debtor, in payment of the debt, is, at 
most, only voidable, at the e'ec*ion of the cestuis que trust. This 
right of election is personal to them, and can not be exercised for 
them by other creditors of the debtor, who seek to set aside the 
conveyance, and to appropriate to themselves the property con- 
veyed, to the exclusion of the debt, in which the  cestuis que 
trust have the beneficial interest. Chamberlain & Parker v. Dor- 
rance, 40, 

3. When a court of equity will enforce the interest of a cestui que trust 
growing out of a voluntary agree nt.—While a court of equity will 
not, 28 a general rule, aid a mere volunteer in the enforcement of 
an executory agreement, nor upon such an agreement, unsupported 
by a valuable consideration, will create a trust, and establish the 
relation of trustee aud cestui que trust; yet, if the trust is actually 
created, is effectually constituted, it is irrevocable, and a court of 
equity will enforce the equi-able interest of the cestui que trust. 
Wimbish v. Montgomery B. & L. Association, 575. 


UNDUE INFLUENCE, 
See Fratup, 6-9. 
Cuancery, 11-15. 
UNLAWFUL DETAINER. 


1. When verdict and judgment sugicient.—In an action of unlawful detain- 
er, a verdict in these words: ‘* We, the jury, find for the plaintiff for 
the premises sued for, and assess the rents at one hundred and 
fifty-one dollars,”’ is sutticient; and a judgment rendered thereon 
is authorized by the statute, which is for the recovery by the plain- 
tiff of the property described in the complaint, ordering the issu- 
ance of a writ of restitution therefor, and which adjudges the costs 
against the defendant and the sureties on his appeal bond, to the 
amount of the penalty of the bond, and as to the balance, against 
the defendant alone; and which also adjudges that the plaintiff 
recover of the defendant and the sureties on the bond executed to 
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prevent the issue of a writ of restitution, the amount assessed by 
the jury as rents, the penalty of such bond being in excess thereof. 
Beck v. Glenn, 121. 

That plaintiff acquired possession before suit brought, no defense.—The 
action of unlawful detainer, like the action of ejectment as it exists 
under the statute, being a mired action in which the plaintiff can 
recover rent, by way of damages, as well as the possession of the 
property, it is no defense to the action that the plaintiff regained 
wssession of the premises sued for pending an appeal by the de- 
tendant to the cireuit court. Jb. 127. 

3. By landlord against tenant ; rule as to possession.—While the general 
rule is, that, in order to maintain the action of unlawful detainer, 
the plaintiff must have had prior actual possession of the premises 
sued for, mere constructive posgession not being sutlicient; yet, 
where the action is brought by a landlord against a tenant for un- 
lawfully holding over after the expiration of his term, the tenant 
is estopped from disputing the fact of the lindlord’s prior actual 
possession, and he therefore can not defend by showing that such 
prior possession was merely constructive. Jb. 127, 


2. 


USURY. 

1. A transaction sanctioned by the General Assembly can not be usurious. 
The General Assembly ordaine | the statute against usury, and its 
power to distinguish the transactions which shall be deemed offen- 
sive to, or which shall be excepted from the influence of the stat- 
ute, can not be questioned. When that body lends express sane- 
tion to a particular transaction, that transaction is withdrawn, and 
excepted, from the operation of the statute. Robinson rv. Mont- 
gomery M. B. & L. Association, 413; Security Loan Association v. 
Lake, 456. 

2. How pleaded.—A party who has made usurious payments on 
a debt and seeks, by bill in equity, to obtain credit for such pay- 
ments, must distinctly and correctly set forth in the bill the terms 
and nature of the usurious agreement and the amounts of the pay- 
ments which he has made thereon. Under this rule, the averments 
of the bill in this cause are wholly insufficient to raise the question 
ot usury. Security Loan Association v. Lake, 456. 


See BuritpiInc axp Loan Assocration, 2, 6. 8. 


VARIANCE. 
See CHANCERY, 14, 81-3. 
EvIpENcE, 37. 
LIBEL. 
VENDOR AND’ PURCHASER. 


1. Vendor's lien for unpaid purchase-money ; when it exists, and against 
whom enforceable.—A vendor of lands, who has not taken security, 
although he makes an absolute conveyance, with a formal acknowl- 
edgmeat that the consideration is fully paid, retains an equitable 
lien for the payment of the purchase-money, which will be en- 
forced against the vendee and all persons claiming under him, 
other than bona fide purehasers without notice. Wilkinson v. May, 
33. 

2. Vendor's lien; party disputing must show it has been displaced or 
waived.—Such lien, not being dependent upon a specific agree- 
ment for its creation, but existing independently thereof, and rest- 
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ing on the broad principle of equity, that one man ought not, in 
good conscience, to get and keep the estate of another without 
paying the consideration money, whoever resists the enforcement 
of the lien assumes the burden of proving that ‘it has been in- 
tentionally displaced or waived by the consent of parties; and if, 
under all the circumstances, it remains in doubt, then the lien at- 
taches.”” Ib. 33. 

3. Same; passes by unqualified assignment of the purchase-money.—A 
vendor’s lien for unpaid purchase-money is, in its very nature, as- 
signable; and as an incident to the debt, it passes with an un- 
qualified assignment or transfer of the note or other evidence of 
debt given for the purchase-money. Jb. 33. 

4. Same; what constitutes—Where a husband sold a tract of land and 
‘aused the note given for an unpaid balance of the purchase-money 
to be made payable to his wife, which he delivered to her either as 
a gift, or as compensation for her relinquishment of dower in other 
lands which the husband had sold, an irrevocable appropriation or 
assignment of the unpaid purchase-money was thereby made, re- 
quiring no other act on the part of the husband to give it full ef- 
fect; and with such assignment of the purchase-money, the lien 
securing the same also passed. Jb. 33, 

5. Vendor's lien; when not retained.—At a sale made by an executor 
of the lands belonging to his testator’s estate, for division, under 
a private act of the legislature, five of the legatees under the tes- 
tator’s will became jointly the purchasers of a part of the lands, 
at a price agreed on, payable part in cash, and balance in one and 
two vears. They arranged the cash payment by giving the exe- 
cutor their several receipts in part payment of their respective 
legacies, and for the deferred payments they executed joint notes. 
Under the act the sale was reported to, and confirmed by the 
Chancery Court of Montgomery county. After the maturity of the 
notes, the purchasers having failed to pay the same, a compromise 
was made between the executor and all the legatees, by which 
their several shares under the will were fixed at $3,000.00, and the 
purchasers feceipted the executor in full for their several shares, 
and in addition thereto, agreed to pay him, each the sum of $500.00 
in settlement of their notes. Each of the purchasers paid the exe- 
cutor $500.00 as agreed on, except one, a married woman ; and the 
executor, relying on the promise of her husband, that the $500.00 
to be paid by her, would be shortly paid, reported to the court that 
all the purchase-money forthe lands had been paid ; and the court 
thereupon ordered him to execute a deed, conveying to the pur- 
chasers the lands purchased by them, which he did. Afterwards 
the five purchasers divided the lands purchased by them among 
themselves, each being allotted a part thereof. The $500.00 not 
having been paid, and the executor having, on a settlement with 
the estate accounted for that sum, as assets thereof collected by 
him, filed a bill in his individual capacity, claiming a vendor’s 
lien on the part of the lands allotted to the purchaser who owed 
him that sum for the payment thereof, and seeking to enforce 
the same. Held, that the facts of the case and the conduct of the 
complainant repel all implication, that a vendor’s lien was retain- 
ed by him for the payment of said sum. MeCarty v. Williams, 
174. 

6. Mortgage ; when mortgagee is a purchaser.—It has long been settled, 
that a mortgagee is a purchaser, when, contemporaneously with 
the execution of the mortgage. or with an agreement, afterwards 
performed, to execute the mortgage, he parted with any thing of 
value, surrendered an existing right, incurred a fixed liability, or 
submitted to loss or detriment. Sweeney v. Birley, 539, 
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7. Same.—When the mortgage is made to secure a pre-existing debt, 
if there be sucha valid, binding contemporaneous agreement to ex- 
tend the debt toa future definite time, as will disable the mortgagee 
to sue before that time, this is a new present consideration, of 
benefit to the mortgagor, and also of detriment to the mortgagee, 
which will constitute the latter a purchaser. Jb. 539. 

8. Same ; when a mortgagee is not a purchaser.—Ii a mortgage is exe- 
cuted to secure a pre-existing debt, and no new contemporaneous 
consideration passes, either of benefit to the mortgagor, or of det- 
riment to the mortgagee, then the mortgagee does not thereby be- 
come a purchaser. [b, 539, 

9. Same.—A note payable one day after date, given for an ascertained 
balance on a settlement of pre-existing demands, and contem- 
poraneously with the execution of a mortgage securing the same, 
must be construed ‘merely as ev idencing a present indebtedness. 
It can not be supposed that the parties thereby intended either a 
benefit to the promisor, or any detriment to the promissee. The 
mortgagee is not, therefore, a purchaser as against an older latent 
right “ a third party to the property conveyed by the mortghge. 
Th, 53 

10. When a pawn is a mala fide purchaser.—The settled doctrine of a 
court of equity is, ‘‘ that the person who purchased an estate (al- 
though for a valuable consideration), after notice of a prior equita- 
ble right, makes himself a mala fide purchaser, and will not be ena- 
bled, by getting in the legal estate, to defeat such prior equitable 
interest, but will be held a trustee for the benefit of the person 
whose right he sought to defeat.””, Wiimbish v. Montgomery M. B. 
& L. Asso’n, 575. 

Purchase of real estate by husband in the wife ’s name; interest there- 
in.—If on the purchase of land by the husband, he take a bond for 
title in the wife’s name, whereby the vendor covenants on pay- 
ment of the purchase-money at a future day, to make title to her, 
she is thereby invested with an equity in the land, which is irrevo- 
cable and indestructible by any subsequent act of the husband, 
and which, on payment of the purchase-money, becomes perfect 
and entitles her to a conveyance of the legal title. And if, on pay- 
ment of the purchase-money by the husband, though with his own 
funds, he deliver up the bond for title, and at his request, but 
without the wife’s knowledge or assent, the vendor convey the legal 
estate to a third party, who, in turn, conveys it to another in 
mortgage to secure a loan then made, nominally to the mortgagor, 
but, in fact, for the use and benefit of the husband, all parties 
having full notice of the wife’s equity, such mortgagee, although a 
purchaser for a valuable consideration, takes the legal title mala 
Jide, and will not be allowed thereby to defeat the wife’s prior 
equitable estate. Ib. 575, 

12. Under contract for the purchase of lands, the vendee is the equitable 
owner.—When a valid contract for the purchase of lands has been 
made, the vendor covenanting to make title on the payment of the 
purchase-money at a future day, a court of equity, acting on its 
maxim of treating that as done, which the parties contemplated 
shall be done in the final execution and consummation of the eon- 
tract, regards, for most purposes, the contract as specifically exe- 
cuted, and considers the vendor the owner of the purchase-money 
and the vendee as the equitable owner of the land, attaching to the 
land a trust in favor of the vendee, which not only binds the land 
while the legal estate remains in the vendor, but which also binds 
every one claiming ae him, except a bona fide purchaser with- 
out notice. Ib, 57: 
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See PLEADING AND Practice, 20, 21. 


WARRANTY. 


1. No implied warranty in sale of guano by one whois not the manufact- 
urer.—There is no implied warranty in the sale of guano by one 
who is not shown to have manufactured it, that it was reasonably 
well adapted to the purposes for which it was purchased ; but in 
such a sale, like that of any other merchandise, the law exacts 
from the seller only good faith and fair dealing. Farrow v. An- 
drews & Co., 96. 

Ewpression of opinion not a warranty.—The mere expression of an 
opinion by one selling guano, that it was a good fertilizer, does not 
amount to a warranty. Jb. 96. : 

3, Sale by manufacturer of manufactured articles ; implied warranty. 
Where a manufacturer sells an article of his own make or manu- 
facture, the law, in the absence of an express warranty, implies 
one on the part of the seller, that such article is reasonably fit for 
the purpose to which it is to be applied. Snow rv. Sehomacker Man- 
ufacturing Co., 111, 

4. Same.—Where a manufacturer sells a piano, with knowledge that 
the purchaser is a dealer in pianos and is purchasing to re-sell or 
let to rent, there is, in the absence of an express agreement to the 
contrary, an implied warrinty, that the material and work- 
manship are good, that the instrument is adapted to the uses for 
which it was made and sold, and that it isa reasonably good mu- 
sical instrument, taking into estimate its class or style and price ; 
and if by reason of defective materials, workmanship or structure, 
it falls below this standard, there is a breach of the warranty. 
ih, 111. 

5d. Sale of chattels ; express warranty construed.—The words, ‘‘ Every 
piano warranted for five vears,’’ contained in a contract of sale of 
pianos by the manufacturer, constitute a warranty, that each piano 
sold has no inherent defect, either of materials or workmanship, 
which will cause it to break or give way within five vears after the 
sale; but they do not warrant the style or grade of the instrument. 
Th. 111. 

6. Breach of warranty in sale of personal property; when waived ; when 
damages thereunder available under plea cf set-off; measure of 
damages.—At different times during the vears 1875 and 1876, a 
party residing in this State purchased from a manutacturer in 
Philadelphia several pianos for the purpose of re-selling or letting 
them to rent, with warranty that each piano had no inherent 
defect, either of materials or workmanship, which would cause it 
to break or give way within five vears. In latter part of 1876, 
the iron plate of one of the pianos cracked, thereby injuring its 
value and saleableness ; and thereupon the purchaser called on the 
manufacturer to repair the instrument, or to substitute a new and 
sound one in its place This, in the spring of 1877, after some 
correspondence, the manufacturer refused to do. In the latter 


» 








» 


INDEX. 


WARRANTY—Continued. 


_—=— 


part of 1877, the purchaser in person purchased of the manufac- 
turer two additional pianos on credit, and agreed to give his ac- 
ceptance therefor. At the time of this purchase nothing was said 
by the purchaser of his claim for damages on account of the 
cracked or broken plate. Afterwards, the purchaser refused to give 
his acceptance because the manuiacturer had failed to repair or 
make good the crack or break in the plate of the piano about which 
the correspondence was had, and also because the plate of another 

of the pianos first purchased had broken or cracked. In a 
suit brought by the manufacturer for the price of the two pianos last 
purchased, the purchaser sought to set-off against the plaintiff's 
demand the damages sustained by him in the breaking of the 
plates of said pianos,—held, 

(b) That if such breaks occurred from inherent defects in the 
material or workmanship of the pianos, this was a breach of the 
warranty in the sale of the instruments, and legal damages result- 
therefrom could be made available under the plea of set- off against 
the plaintiff's demand for the price of the two pianos last pur- 
chased. 

(b) That the measure of damages in such case is the actual 
proximate injury sustained, including such expense as was reason- 
ably necessary to repair the instruments and to put them in the 
condition they would have been in, if there had been no break ; 
the expense of new iron plates, and of putting them in and adjust- 
ing the other parts to them, and the expense of transportation to 
and from the factory, if shipment thereto be necessary to obtain 
such repairs. But it does not include such items of accidental or 
extraordinary expense as cartage to and from sub-purehasers, and 
the temporary use of other pianos in their place. 

(e) That the failure on the part of the purchaser to renew his 
demand for indemnity against the damages which he had sustained 
from the breaking of the first piano when he made the last pur- 
chase, can not, as matter of law, amount to a waiver of the war- 
ranty or of the damages resulting from a breach thereof. 

(d) That his conduct Was, at most, a circumstance to be weighed 
by the jury in connection with the other evidence, in determining 
whether he had abandoned his claim .for damages, by failing to 
mention it. Jb. 111. 


7. Abatement of damages resulting from a breach of.—The measure 


of damages for a breach of a warranty in the sale of lands, 
on eviction under an outstanding paramount title, is the purchase- 
money, or consideration, with interest, and the costs of the eject- 
ment suit; and ona bill filed to enforce the vendor’s lien for an un- 
paid balance of the purchase-money, an abatement of the amount 
of such damages may be allowed. Kingsbury v. Milner, 502. 


WILL. 


1. Construction of.—A testator, by the first clause of his will, after 


having bequeathed and devised all his estate, real and personal, to 
his six children, to be divided between them equally when the 
youngest shall have become of age, provides as follows: “‘ And in 

‘ase either or any of my ¢ hildren shall die before my estate shall 
be divided, then it is my will, that the share of such child or chil- 
dren shall be divided equally between the survivors, when parti- 
tion is made, providing always, that the child orc hildret n of such 
deceased children shall be entitled to their p: irent’s share.’’ By the 
second clause of the will, he-provides as follows: ‘I desire that 
my children shall be supported and educated by the rents, issues, 
and profits of my estate, while it shall be kept together, and I wish 
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WILL—Continued. 


that my friend T. shall attend to and manage my domicil for the 

‘ benefit of my family, and that my executors shall make him such 
compensation as they may think right and proper for his services. 
It is my particular request that my young children shall be edu- 
‘ated, and that their tuition be paid, as I have said, out of the 
profits of my estate.”’ A daughter of the testator, after his death, 
and period of division, married and died, leaving a child. On final 
settlement by the executors, this child, by his guardian, claimed 
an account for maintenance and education, after the death of his 
mother, equal to that which, during the same time, had been al- 
lowed to the surviving children of the testator. Held, 

1. That by the second clause of the will the testator provides 
solely for the support and education of the testator’s own children, 
the children designated by name in the first clause, constitutin 
his family, for whose benefit his domicil was to be attended to an 
managed by his friend. during the minority of his youngest child ; 
and not for the support and education of a child of a deceased 
child. 

2. That under the will, the executors are charged with the duty 

of maintainmg and educating the children of the testator, and they 
are not clothed with a power of appointing or disposing of any 
property to or among them. Collins, Guardian, v. Toomer, Ex’r, 
14. 

2. As to right of insane widow to dissent from will, either in person, or 
by another, see Dower, 2-4. 

3. — legacy not a charge on real estate devised, see LeGacy AnD 
JEVISE. 


WITNESS. 


1. Subscribing witness ; when proof of execution of instrument must be 
made by.—On the trial of a defendant indicted for a violation of 
section 4354 of the Code of 1876, it is error to allow the State to 
prove by the prosecutor, against the defendant’s objection, the ex- 
ecution of a contract between him and the defendant, under which 
the lien or claim is asserted, and which is attested by a subscribing 
witness, without having first accounted for the absence of such wit- 
ness. Ellerson v. The State, 1. 


WRIT OF ASSISTANCE. 


See CHancery. 29-31. 





